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ATTORNEYS FOR THE DEBTORS AND DEBTORS-IN-POSSESSION 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

 )  
In re ) Chapter 11 Case 
 )  
MIRANT CORPORATION, et al., ) Case No. 03-46590-DML 
 ) Jointly Administered 
 Debtors. )  
 ) Hearing Date and Time: July 14, 2004 

@ 10:30 a.m. 
 

DEBTORS’ OBJECTION TO AMENDED APPLICATION OF JAMES A.  
WARD FOR PAYMENT OF ADMINISTRATIVE EXPENSE CLAIM 

 
TO THE HONORABLE D. MICHAEL LYNN, UNITED STATES BANKRUPTCY JUDGE: 

Mirant Corporation (“Mirant”) and its affiliated debtors (collectively, the “Debtors”), as 

debtors and debtors-in-possession, file this Objection (the “Objection”) to the Amended 

Application of James A. Ward for Payment of Administrative Expense Claim (the 

“Application”), and in support of their Objection respectfully represent as follows: 

PRELIMINARY STATEMENT 
 

By his Application, James A. Ward (“Ward”) seeks allowance and payment of a 

purported administrative expense claim in the amount of $70,652.13.  For the reasons set forth 

below, the Application should be denied in its entirety.  In particular, Ward seeks to elevate to 



DEBTORS’ OBJECTION TO AMENDED APPLICATION OF JAMES A.  
WARD FOR PAYMENT OF ADMINISTRATIVE EXPENSE CLAIM 

MIAMI 490942 v4 (2K) / d-1259225.1  Page 2 of 8 
 

administrative expense status an alleged claim for payments due under a prepetition consulting 

agreement pursuant to which his services were never requested by the Debtors nor ever rendered, 

both during the prepetition and postpetition periods.  Accordingly, Ward is not entitled to an 

administrative claim against the Debtors.  

FACTUAL BACKGROUND 

1. On July 14, 2003 and various dates thereafter (collectively, the “Petition Date”), 

the Debtors filed voluntary chapter 11 petitions.  The Debtors continue to manage and operate 

their businesses as debtors-in-possession pursuant to sections 1107 and 1108 of title 11 of the 

Bankruptcy Code. 

2. This Court has entered orders approving the joint administration of the Debtors’ 

chapter 11 cases. 

3. Three official committees (collectively, the “Committees”) have been appointed 

by the Office of the United States Trustee for the Northern District of Texas in these 

administratively consolidated cases. 

4. Prior to the Petition Date, Ward was a Controller for Mirant.  On August 28, 

2002, Mirant and Mirant Services, LLC, a debtor-in-possession in the above-captioned chapter 

11 cases, entered into a Consulting Agreement and General Release of All Claims with Ward 

(the “Agreement”).  A copy of the Agreement is attached hereto as Exhibit “A.”  Pursuant to the 

Agreement, Ward’s resignation as Controller of Mirant became effective September 11, 2002, 

and Ward, among other things, released and discharged the Debtors from any and all claims, 

except claims to benefits to which Ward may have been entitled under certain benefit plans.  The 

Agreement further provided that Ward would remain available to consult with Mirant on various 

matters, including transition matters relating to the business of Mirant, the KPMG audit of 
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Mirant and certain litigation pending at the time.  Mirant, in turn, agreed to make periodic 

consulting payments to Ward. 

5. The Debtors never found it necessary to consult with Ward, and his services were 

never requested or provided under the Agreement.  Notwithstanding the fact that the Debtors did 

not request Ward’s services, in accordance with the Agreement, prior to the Petition Date, the 

Debtors made consulting payments to Ward totaling approximately $242,000, minus normal 

withholdings.  While the final consulting payment under the Agreement was due on September 

30, 2003, in the amount of $83,333.33, minus normal withholdings, no further payments were 

made under the Agreement after the Petition Date as the Debtors never requested, and Ward 

never performed, and there was no expectation that he would ever perform, any postpetition 

services under the Agreement.  Thus, Ward conferred no benefit upon the Debtors’ estates to 

warrant the making of any payments. 

6. On or about December 16, 2003, Ward filed proof of claim # 7039 against Mirant 

asserting an unsecured claim with respect to the final consulting payment under the Agreement, 

the postpetition portion of which Ward alleged was entitled to administrative priority (the 

“Postpetition Consulting Payment”).  On or about June 16, 2004, Ward filed his Application 

seeking allowance and payment of the Postpetition Consulting Payment in the amount of 

$70,652.13. 

OBJECTION 

Ward has Failed to Prove that He Provided Services  
Necessary for the Preservation of the Debtors’ Estate. 

7. Ward’s assertion that the payment constitutes an administrative expense finds no 

support in section 503(b)(1)(A) of the Bankruptcy Code.  Section 503(b)(1)(A) provides, in 

pertinent part, that “there shall be allowed, administrative expenses, . . . including—(1)(A) the 
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actual, necessary costs and expenses of preserving the estate, including wages, salaries, or 

commissions for services rendered after the commencement of the case.” 11 U.S.C. § 

503(b)(1)(A).  Thus, as a prerequisite to asserting an administrative claim under section 

503(b)(1)(A) of the Bankruptcy Code, a claimant must demonstrate that he has provided goods 

or services necessary for preservation of the estate.  See NL Indus., Inc. v. GHR Energy Corp., 

940 F.2d 957, 966 (5th Cir. 1991) (a creditor can recover a claim from the estate as an 

administrative expense only if it can prove that such expense was an “actual, necessary cost ... of 

preserving the estate”); see also In re SGS Studio, Inc., 256 B.R. 580, 582 (Bankr. N.D. Tex. 

2000) (administrative expense claimant has the burden of proving that its claim is for “actual, 

necessary costs and expenses of preserving the estate”); Toma Steel Supply, Inc. v. 

TransAmerican Natural Gas Corp. (In re TransAmerican Natural Gas Corp.), 978 F.2d 1409, 

1416 (5th Cir. 1992) (same).  Courts “have construed the words ‘actual’ and ‘necessary’ 

narrowly,” and thus the debt must benefit the debtor’s estate and its creditors.  NL Indus., 940 

F.2d at 966; TransAmerican Natural Gas, 978 F.2d at 1416. 

8. The Fifth Circuit Court of Appeals has crafted a two prong test for determining 

whether a creditor has established a prima facie entitlement to an administrative expense claim: 

A prima facie case under § 503(b)(1) may be established by 
evidence that (1) the claim arises from a transaction with the 
debtor-in-possession; and (2) the goods or services supplied 
enhanced the ability of the debtor-in-possession’s business to 
function as a going concern.  After the movant has established a 
prima facie case, the burden of producing evidence shifts to the 
objector; but the burden of persuasion, by a preponderance of the 
evidence, remains with the movant.   

TransAmerican Natural Gas, 978 F.2d at 1416 (citing cases) (emphasis added).  Ward has failed 

to establish a prima facie case because he has failed to satisfy his burden of proof on both prongs 

of the TransAmerican Natural Gas test.  Ward fails the first prong of the test, i.e., that there be a 
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postpetition transaction between the Debtors and Ward, as the basis for Ward’s alleged 

administrative claim is the Agreement, which was executed prepetition.  Additionally, not only 

did Ward not render any services under the Agreement during the postpetition period to the 

Debtors as debtors-in-possession, but Ward never rendered any services whatsoever. 

9. Ward also fails the second prong of the TransAmerican Natural Gas test, i.e., that 

Ward supply services that enhance the ability of the Debtors’ business to function as a going 

concern.  Ward merely states in conclusory fashion that the obligation of the Debtors to Ward 

“constitutes an actual, necessary cost of preserving the estate.”  Application, ¶ 7.  Ward offers no 

support for this allegation.  These conclusory statements alone, however, are insufficient to 

satisfy Ward’s burden of proving that the services he provided, if any, enhanced the ability of the 

Debtors’ business to function as a going concern. 

10. For an expense to be an actual expense necessary to the preservation of the estate, 

it must be an expense that provides a benefit to the debtor.  See In re Phones for All, Inc., 288 

F.3d 730, 732 (5th Cir. 2002) (affirming denial of administrative priority to claim for severance 

benefits arising from a prepetition employment agreement asserted by employee who was 

discharged postpetition in part because services rendered by employee “did not represent 

services that conferred a benefit on the estate as required to garner administrative priority 

status”); see also SGS Studio, 256 B.R. at 583 (holding that a “lender’s costs of unsuccessfully 

soliciting business from a debtor does not translate into an administrative expense to be borne by 

the creditors of a bankruptcy estate without an actual, tangible benefit to the estate and the 

debtor’s ability to function as a going concern”) (emphasis added).  The Fifth Circuit has stated 

that “[t]he purpose of the benefit analysis under § 503 is to determine whether the estate received 

a benefit,” noting that the primary purpose of granting administrative priority to claims for 
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benefits provided to the estate is to “prevent unjust enrichment of the debtor’s estate, rather than 

simply to compensate the creditor.”  TransAmerican Natural Gas, 978 F.2d at 1419-20 (citations 

omitted) (upholding bankruptcy court’s allowance of administrative expense claim of 

postpetition supplier of well casing and bankruptcy court’s finding that supplier had “met its 

burden of proving that its sale of casing benefited [the debtor’s] estate”).  Ward cites no authority 

or evidence to support his Application or that he has provided services that conferred a benefit 

upon the Debtors or their estates and enhanced the ability of the Debtors’ business to function as 

a going concern.   

11. Here, the Debtors’ obligation to pay Ward, if any, constitutes a prepetition debt.  

At best, Ward has an unsecured claim against the Debtors under the Agreement prior to the 

Petition Date.  Ward’s Application is merely an attempt by a general unsecured creditor to 

elevate a portion of its alleged prepetition claims against the Debtors to administrative expense 

status.  As Ward has not rendered services to the Debtors under the Agreement and therefore has 

not conferred an actual and necessary benefit to the estates, there is simply no basis to treat 

Ward’s claims as administrative expenses.  Thus, this Court should deny the Application.  
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CONCLUSION 

For the foregoing reasons, the Debtors respectfully request that the Court deny the 

Application. 

Dated: Fort Worth, Texas 
 July 9, 2004 
 

HAYNES AND BOONE, LLP 
901 Main Street 
Suite 3100 
Dallas, TX 75202 
(214) 651-5000 

By:     /s/    Ian T. Peck   
 Robin E. Phelan 
 State Bar No. 15903000 
 Judith Elkin 
 State Bar No. 06522200 

Ian T. Peck 
 State Bar No. 24013306 

  
        -and- 

 
Thomas E Lauria 
State Bar No. 11998025 

 Erika Ruiz 
WHITE & CASE LLP 
Wachovia Financial Center 
200 South Biscayne Blvd. 
Miami, Florida 33131 
(305) 371-2700 
 

ATTORNEYS FOR THE DEBTORS AND 
DEBTORS-IN-POSSESSION 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he has authorized BSI as service agent to cause to 
serve a true and correct copy of the foregoing document upon all persons listed below and upon 
all persons on the Limited Service List via email, facsimile or overnight courier on the 9th day of 
July, 2004 in accordance with the Federal Rules of Bankruptcy Procedure: 
 
Randy Agnew 
Bodoin, Burnside, Burge & Agnew, P.C. 
Burnett Plaza, Suite 3450 
801 Cherry Street, Unit 31 
Fort Worth, Texas 76102 
Fax: 817.377.1213 
 
 

       /s/ Ian T. Peck   
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