IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION
)
Inre ) Chapter 11 Case
)
MIRANT CORPORATION, et al., ) Case No. 03-46591(DML)
) Jointly Administered
Debtors. )
)

ORDER APPROVING DEBTORS’ MOTION
FOR AN ORDER PURSUANT TO BANKRUPTCY CODE
SECTION 105(A) STAYING CERTAIN LITIGATION

Upon the motion, dated September 22, 2003 (the “Motion”), of Mirant
Corporation (“Mirant”) and its affiliated debtors, as debtors-in-possession (collectively, the
“Debtors”), for an order pursuant to Bankruptcy Code section 105(a) staying certain litigation;
and upon consideration of (1) the Affidavit of Hugh M. Davenport, Esq. and all exhibits attached
thereto in support of the Motion, (2) the written responses in opposition to the Debtors’ Motion
(collectively, the “Responses”) filed by: (1) certain securities plaintiffs, in their own behalf and
on behalf of others (the plaintiffs in all securities litigation, collectively, the “Securities

Plaintiffs”) in (a) In re Mirant Corporation Securities Litigation (the “Consolidated Action”), and

(b) Wisniak v. Mirant Americas Generation, LLC (the “Wisniak Action”) dated October 7, 2003;

(11) plaintiffs James Brown and Greg Waller, in their own behalf and on behalf of others

(collectively, the “ERIS A Plaintiffs”) in In re Mirant Corporation ERISA Litigation (the “ERISA

Action”), dated October 14, 2003; and (ii1) Paul Danielson, the plaintiff in Danielson v. Southern

Co., (the “Danielson Action’), dated October 18, 2003; (3) a response filed by The Official
Unsecured Creditors’ Committee of Mirant Americas Generation LLC (the “MAG Committee”),

dated October 14, 2003; the (4) Reply in Further Support of Debtors’ Motion, dated October 21,
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2003; and it appearing that the Court has jurisdiction over this matter; and it appearing that due
notice of the Motion has been provided, and that no other or further notice need be provided,;
upon all of the proceedings had before the Court; and after due deliberation and sufficient cause
appearing therefor, this Court hereby makes the following findings:

The Non-Debtor Litigation.

A. On July 16, 2003, this Court entered an Order directing compliance with
Sections 362 and 525 of the Bankruptcy Code. The Order directed:

That all persons (including individuals, partnerships and corporations) . . .
are stayed, restrained and enjoined from:

(a) Commencing or continuing, including the issuance or employment of
process, any judicial, administrative or other proceeding against any of the
Debtors, that was or could have been commenced before the
commencement of the Debtors’ chapter 11 cases, or recovering a claim
against any of the Debtors that arose before the commencement of their
chapter 11 cases;

(b) Enforcing, against any of the Debtors or against property of any of the
Debtors, a judgment obtained before the commencement of these chapter
11 cases;

(c) Taking any act to obtain possession of property of any of the Debtors or of
property from any of the Debtors;

(d) Taking any act to create, perfect or enforce against property of any of the
Debtors, any lien to the extent that such lien secures a claim that arose
before the commencement of their chapter 11 cases;

(e) Taking any act to collect, assess or recover a claim against any of the
Debtors that arose before the commencement of their chapter 11 cases;

(f) Offsetting any debt owing to any of the Debtors which arose before the
commencement of their chapter 11 cases against any claim against any of
the Debtors; and

(g) Commencing or continuing any proceeding before the United States Tax
Court concerning the Debtors.

B. On the Petition Date, the Debtors were defending over a hundred legal

actions, either on their own behalf or on behalf of their affiliates, or third parties to whom the
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Debtors have or may potentially have indemnification obligations or with whom the Debtors had
agreed to assume or retain liability in such actions (the “Litigations™). This number does not
include any regulatory proceedings in which the Debtors are involved, actions in which the
Debtors are plaintiffs, actions in which the Debtors are creditors in bankruptcy proceedings,
bilateral arbitrations, or tax certiorari proceedings (collectively, the “Non-Stayed Litigations and
Investigations”). The Debtors currently are prosecuting, or are the subject of, close to a hundred
Non-Stayed Litigations and Investigations. The Litigations generally involve securities class
action suits, antitrust claims, ERISA class action suits, ratepayer antitrust or unfair practices class
action claims, personal injury, wrongful termination, contract disputes, breach of fiduciary duties
claims, liens on the Debtor’s property, and other torts.

C. The Order and automatic stay of Bankruptcy Code Section 362(a),
however, only affect the matters if, and, possibly, just to the extent the claims are made directly
against one or more of the Debtors. To the extent the Litigations involve officer or director
individual defendants or third-parties to whom one or more Debtors have (or may be found to
have) indemnity obligations and/or whose liability the Debtors have assumed and agreed to
defend, and no Debtor is a named defendant or participates, those matters continue to proceed
notwithstanding the Debtors’ Chapter 11 petitions.

D. Certain current and former officers and directors of the Debtors are named
as defendants in the lawsuits described in Table A in the attached Exhibit A. The current officers
and directors named as defendants in the lawsuits described in Table A are necessary to the
Debtors’ reorganization and that such individuals’ time and effort should be reserved to the
continuing operations and restructuring efforts of the Debtors rather than expended in litigation.

Moreover, the Debtors have asserted that the current and former officers and directors described
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in Table A are entitled to or have a claim for indemnification from the Debtors pursuant to the
respective by-laws of the Debtors and under the laws of Delaware, the state of incorporation of
the Debtors.

E. Certain entities are named as defendants in the lawsuits described in Table
B in the attached Exhibit A. The entities in Table B may be entitled to indemnification,
including reimbursement of defense costs, or have a claim for indemnification by (or may be
determined to have been indemnified by) the Debtors. The Debtors contend that such defendants
may have received an absolute indemnity by, or may be determined to have been indemnified by,
the Debtors, because they are third-parties with whom the Debtors had entered into
indemnification agreements. Pursuant to their indemnification obligations, the Debtors may be
responsible for paying the defense costs and any liability incurred by the foregoing defendants,
which may impose a negative impact on the estate. The Debtors assert they have also agreed to
assume or retain various liabilities of certain entities in Table B.

F. Permitting pursuit of a claim against officers and directors, past or present,
(or other third party indemnitees) may force the Debtors to protect their interests notwithstanding
the stay applicable to Debtors. A finding against any current or former officer or director might
be argued to impute liability to the Debtors under the theory of respondeat superior and collateral
estoppel. Thus, the Debtors’ rights could be impinged even though a stay as to them is in place
if the claims against the officers and directors are allowed to proceed.

G. The Debtors have asserted that they can satisfy the requirements under
Bankruptcy Code section 105(a) for a stay of the litigation described in Tables A and B of
Exhibit A. First, there is substantial likelihood that the Debtors will be able to reorganize

successfully because (1) the Debtors have little, if any, secured debt; (2) this Court has already

NEWYORK 3513965 v1 (2K) -4"




found that the Debtors are administratively solvent; and, (3) according to the recently filed
schedules and statement of affairs, the assets of the Debtors are worth more than their aggregate
liabilities. There is an appreciable risk that the continuation of the litigation described in Tables
A and B of Exhibit A will impede the Debtors’ ability to reorganize successfully and will have a
negative effect on the estate. The Debtors will, thus, be harmed if such litigation is not enjoined.
Such harm outweighs any delay of the litigation described in Exhibit A or any public harm
caused by the issuance of a stay. Successful reorganization of public companies maximizes
value, preserves jobs, and serves the public interest in general. Accordingly, a stay of
proceedings against the non-Debtor defendants is necessary any appropriate with respect to the
litigation described in Tables A and B in Exhibit A.

H. Of the parties to the Litigations listed in Tables A and B of Exhibit A, only
the plaintiffs in the Consolidated Action, the Wisniak Action, the ERISA Action, and the
Danielson Action (collectively, the “Objective Parties”) served objections to the Debtors’
Motion.

WHEREFORE, based upon the foregoing, it is hereby:
CONCLUDED, that under 28 U.S.C. § 1334(b), this Court has jurisdiction to enjoin the
litigations described in Tables A and B of Exhibit A (collectively, the “Litigations”™) because

such third-party actions are “related to” the Debtors’ bankruptcy cases. In re Zale Corp., 62 F.3d

746, 751-52 (5th Cir. 1995), citing Celotex Corp. v. Edwards, 514 U.S. 300, 307 (1995); In re

Walker, 51 F.3d 562, 568-69 (5th Cir. 1995); Quattrone Accountants, Inc. v. LR.S., 895 F.2d

921, 926 (3d Cir. 1990). For the reasons stated herein and in the Motion, this Court has “related
to” jurisdiction over the Litigations because their outcome “could conceivably have an effect on

the estate,” and “could alter the debtor’s rights, liabilities, options, or freedom of action and
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which in any way [could] impact[] upon the handling and administration of the bankrupt estate.”
Celotex, 514 U.S. at 308 n.6; it is therefore:

ORDERED, that, except as set forth below, the Motion is granted; and it is further

ORDERED, that, the Motion, as it applies to the ERISA Actions is continued and shall
be heard on November 19, 2003 at 10:30 a.m.; and it is further

ORDERED, that, with respect to each Litigation, all present or prospective parties
thereto are enjoined from prosecuting any claim or cause of action against any non-Debtor
defendant as to whom such a party is on notice that such defendant (i) is a current or former
officer or director of any Debtor, (ii) is an entity to which any Debtor has or may have any
indemnity obligation, (iii) or is an entity with respect to which any Debtor has assumed or
retained liability with respect to the claims asserted, pursuant to Bankruptcy Code Sections
105(a) and 362(a); it is further

ORDERED, that any party affected by this Order may seek from this Court a
modification of the provisions hereof (a) to the extent that the circumstances described in this
Order have changed in any material respect or (b) the passage of six months from the date
hereof. The Court will also entertain requests, on a case-by-case basis, to permit discovery to
proceed in a Litigation or to allow the hearing and determination of dispositive motions in a
Litigation, but in no event shall any judgment be entered in a Litigation without express leave of
this Court; and it is further

ORDERED, that the Debtors may release any enjoined party from the constraints of this
Order, provided that such release be in writing, with a copy to each of the official committees

appointed in this action; and it is further
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ORDERED, that this Order does not modify the rights of any enjoined party to
participate in discovery conducted by any official committee appointed in these cases or any
similar fiduciary or by any party in interest; and it is

ORDERED, that this Order does not modify or, terminate or condition in any respect the
stay applicable in these cases pursuant to Bankruptcy Code Section 362; and it is further

ORDERED, that, to the extent not granted herein, the objections of the Objective Parties
are overruled; and it is further

ORDERED, that the Danielson Action is to be governed by separate order pursuant to
the Agreement announced on the record at the November 5, 2003 hearing and is not subject to

the terms of this Order.

Dated: November / q, 2003 W
{
W\/

D. Michael Lynn, o
United States Bankruptcy Judge
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EXHIBIT A
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