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COUNSEL FOR
WASHINGTON GAS ENERGY SERVICES, INC.

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

In Re Chapter 11 Case

)
)
MIRANT CORPORATION, et al., ) Case No. 03-46591(DML)
) Jointly Administered
Debtors. )
)

OBJECTION OF WASHINGTON GAS ENERGY
SERVICES, INC. TO DEBTORS’ MOTION FOR AN
ORDER PURSUANT TO SECTIONS 365 AND 554 OF THE BANKRUPTCY CODE
AUTHORIZING AND APPROVING A PROCEDURE
FOR THE REJECTION OF CERTAIN EXECUTORY CONTRACTS

Washington Gas Energy Services, Inc. (“WGES”) objects to the Debtors’ Motion For An
Order Pursuant To Sections 365 And 554 Of The Bankruptcy Code Authorizing A Procedure For
The Rejection Of Certain Executory Contracts (the “Contract Rejection Motion™) on only five
days’ advance notice to affected counterparties with a proposed contract rejection effective date
the same as the rejection notice date. In support of this objection, WGES states:

1. By their Contract Rejection Motion, the Debtors seek Court approval of an
expedited procedure for the rejection of executory contracts that Debtors deem to be burdensome

and unnecessary in Debtors’ business judgment pursuant to §365(a) of the Bankruptcy Code. If
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no objection is filed with the Court by a notified counterparty within this abbreviated notice
period, the contract would be deemed rejected as of the date of the Rejection Notice to the
counterparty. Inter alia, even if a timely objection is filed with the Court and a hearing is held,
Debtors propose that the contract would be deemed rejected as of the date of the rejection notice
to the counterparty, not as of the date of the Court Order or other date designated by the Court.

2. As noted in the Objection to the Debtors’ motion filed by Potomac Electric Power
Company (Pepco) on July 16, 2003, among the executory contracts that may be subject to the
procedures adopted by the Court in a ruling on the Debtors’ motion are wholesale supply
contracts between Debtors and Pepco. WGES also is a counterparty to executory wholesale
supply contracts with Debtors, and these contracts are also subject to FERC jurisdiction and
regulations.

3. WGES supplies significant numbers of retail electricity customers in the District
of Columbia and Maryland based on wholesale supply contracts with Debtors. Rejection of such
contracts by Debtors are affected with the same public interest and by the same FERC
jurisdictional effects that apply to any wholesale supply contract that serves the consuming
public under the Federal Power Act. Given the complexity of arranging for replacement
supplies under these contracts, WGES believes that counterparties with wholesale supply
contracts with Debtors should be entitled to the twenty days notice required under Fed. R. Bank.
P. 2002(a). Streamlining of contract rejection is not facilitated by shortening the notice time
from twenty (20) days to five (5) days.

4. Daily deliveries are made by Debtors to wholesale purchasers like WGES under
long term wholesale supply contracts. It is neither reasonable nor feasible to designate contract

rejection effective dates as the dates of notice of rejection to counterparties from Debtors. The
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public interest requires consideration for the planning needed to make alternative arrangements
for the daily deliveries to the consuming public that would cease under rejected contracts. Such
planning requires a reasonable period after any Court order approving any motion to reject
wholesale electricity supply contracts. At the very minimum, effective contract rejection dates
should be a commercially reasonable period after a Court approval after appropriate notice and a
hearing, WGES suggests that the effective contract rejection date, if such Motion if approved by
the Court, should be sixty (60) days after the entry of a final Court order approving any rejection
unless otherwise agreed to by the debtor and the counterparty.

5. This Contract Rejection Motion also tramples on the concepts of due process and
fair play, not to mention good and sufficient notice, which is required under the Bankruptcy
Code. In addition to creating a self-executing contract rejection mechanism that can avoid court
approval and scrutiny, the Debtors propose an unfair and exceedingly short notice period of five
(5) days. Effectively, the mechanism would create a snare where a party affected by the
rejection of its contract with the Debtors might miss or overlook this narrow window of
opportunity to object to the rejection and forever lose its right to bring the issue before the Court.

6. Moreover, the Debtors seek approval to implement a procedure that applies only
the “business judgment” test of the Debtors as the determining factor in the rejection of certain
executory contracts. If they are successful in achieving approval of this five day notice and
someone misses this objection deadline, the Debtors have not only trampled on basic rights of
parties to the contracts in question, but they have also avoided the Section 365 (a) test of the
contract rejection and the application of the Court’s judgment since rejection not be “subject to

the Court’s approval”.
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7. If nothing else, a procedure that circumvents the Court’s review and approval

process should not be condoned, and this Contract Rejection Motion should be denied.

For the foregoing reasons, WGES respectfully submits that the five day advance notice

period proposed by Debtors is unreasonable and should be rejected in favor of a twenty day

notice period called for by the federal bankruptcy rules, followed by a hearing on the contract

rejection issue in question, with the Court’s approval or disapproval of each of contract rejection

issue on a case by case basis. And WGES prays for such other, further and general relief as be

just and appropriate under the circumstances.

Dated: July 23, 2003

Respectfully Submitted,

ROBERTS & GRANT, P.C.

By: %z s :
T.Axtovel Rgbert
exXs 0. 17048800

Email: groberts@robertsandgrant.com
Richard G. Grant

Tex. Bar No. 08302650

Email: rerant(@robertsanderant.com

ROBERTS & GRANT, P.C.
The Centrum, Suite 700
3102 Oak Lawn Avenue
Dallas, Texas 75219

Tel: 214-210-2929

Fax: 214-210-2949

COUNSEL TO WASHINGTON GAS
ENERGY SERVICES, INC.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true, correct and complete copy of the foregoing
Objection of Washington Gas Energy Services, Inc. to Debtors’ Motion for An Order
Authorizing and Approving A Procedure For the Rejection Of Certain Executory Contracts was
transmitted via United States Mail, First Class, postage prepaid, to the addresses set forth on the
attached service list on July 23, 2003 and to counsel for the Debtor via electronic mail on July
23, 2003.
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