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 §  
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  §  Jointly Administered 
  Debtors. §  
   §  Hearing Date: December 10, 2003 
   §  Hearing Time: 10:30 a.m. 
 

MOTION OF COUNTY OF ROCKLAND TO STRIKE 
AFFIDAVIT OF JAMES J. BARRIERE, ESQ. IN SUPPORT OF 

DEBTORS' OMNIBUS RESPONSE TO JURISDICTIONAL CHALLENGES 
  

TO THE HONORABLE D. MICHAEL LYNN, UNITED STATES BANKRUPTCY JUDGE: 

The County of Rockland ("Rockland") files this Motion to Strike (the "Motion") the 

Affidavit of James J. Barriere, Esq. (the "Barriere Affidavit") in Support of Debtors’ Omnibus 

Response (the "Omnibus Response") to the Jurisdictional Challenges to Debtors’ Motion 

Pursuant to 11 U.S.C. §§ 105(a) and 505(a) for the Determination of Tax Liability (the "505 

Motion"), and in support thereof, respectfully shows the following: 

I. 

BACKGROUND 

1. Debtors Mirant New York, Inc., Mirant NY-Gen, LLC, Mirant Bowline, LLC, and 

Mirant Lovett, LLC (collectively, the "Debtors") filed the 505 Motion on September 30, 2003.  On 

October 29, 2003, the Court held an initial hearing on the 505 Motion, after which it conducted 

an "in chambers" conference among counsel for Debtors and certain of the New York taxing 
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authorities, including Rockland, during which it was generally agreed that the procedural and 

jurisdictional issues raised by the 505 Motion needed to be resolved before, and separately 

from, the substantive valuation issues contemplated in the 505 Motion, which ultimately resulted 

in the Court's Omnibus Scheduling Order and Discovery Plan dated October 30, 2003 (the 

"Scheduling Order").   

2. Pursuant to the Scheduling Order, Rockland and several other of the taxing 

authorities filed responsive pleadings relating to these threshold jurisdictional issues on or about 

November 21, 2003.  On December 2, 2003, Debtors filed their Omnibus Response to this 

collective body of responsive pleadings.  Debtors submitted the Barriere Affidavit and the 

Declaration of Mark D. Lansing, Esq. (the "Lansing Declaration") as exhibits to the Omnibus 

Response.1 

3. By letter dated December 8, 2003, this Court issued its guidance to the Debtors 

and the various taxing authorities regarding the December 10, 2003 hearing on the 505 Motion, 

indicating therein that the issues at bar are primarily "whether section 505(a)(2) prevents [this 

Court] from hearing the tax matters described in the [505] Motion" and "whether, under section 

505(a)(1)'s permissive standard, [this Court] should hear the [505] Motion." (emphasis in 

original).   

II. 

SUMMARY OF MOTION 

4. Pursuant to the Scheduling Order, the only issues currently before the Court on 

the 505 Motion are questions of law, specifically, whether the Court has jurisdiction to adjudicate 

the 505 Motion, and, if so, whether the Court should exercise, or abstain from exercising, such 

jurisdiction.  Debtors have asserted in its Omnibus Response that the BAR review process, as 

applied to O&R and Debtors by 41 different BARs, denied O&R and Debtors adequate due 

                                                
1 Rockland independently seeks to have the Court strike the Lansing Declaration pursuant to a 
contemporaneously filed motion to strike.  
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process, which it attempts to support with the Barriere Affidavit.  The Barriere Affidavit, however, 

does not meet the threshold requirements for admissibility under the Federal Rules of Evidence 

(the “FRE”) because it contains statements that are irrelevant, are based on hearsay or 

otherwise fail to satisfy the requirements for admissibility for lay opinion testimony.  Accordingly, 

the Court should strike the Barriere Affidavit from the record. 

III. 
ARGUMENT AND AUTHORITY 

5. On a macro level, Barriere states in paragraph 20 of the Barriere Affidavit that he 

has represented the Debtors "in these matters" since 2000.  Thus, to the extent Barriere's 

statements in the Barriere Affidavit purport to apply to any of the BAR proceedings prior to 2000, 

such statements are inadmissible as hearsay under FRE 802 because they are not based on 

Barriere's first-hand knowledge of personal observations of those BAR proceedings. 

6. Paragraph 11 of the Barriere Affidavit states: 

Section 525 requires the local BAR to meet and consider assessment complaints 
on Grievance Day.  In a given township, there may be hundreds of residential 
and commercial complaints filed on Grievance Day.  Nevertheless, the statute 
requires the BAR to meet and review them all on that one day.  As a result, the 
BAR cannot substantively consider the Debtors’ complaints in any meaningful 
way but still must make a determination on such complaints. 
7. These statements should be stricken because they are not admissible as a lay 

opinion under FRE 701 because such opinions and inferences are not rationally based on 

Barriere's first-hand perception of the 41 BAR proceedings that served as the basis of the 41 tax 

certiorari proceedings.2  See, e.g., Dijo, Inc. v. Hilton Hotels, Corp., 2003 U.S. App. LEXIS 

23719, *16 (5th Cir. Nov. 20, 2003) ("it has always been the rule that lay opinion testimony may 

                                                
2 FRE 701 provides: 

If the witness is not testifying as an expert, the witness' testimony in the form of opinions 
or inferences is limited to those opinions or inferences which are (a) rationally based on 
the perception of the witness, and (b) helpful to a clear understanding of the witness' 
testimony or the determination of a fact in issue, and (c) not based on scientific, technical, 
or other specialized knowledge within the scope of Rule 702. 
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be elicited only if it is based on the witness's first-hand knowledge or observations").  This is 

insufficient to make Barriere’s opinions admissible because “a lay opinion must be based on 

personal perception, must be one that a normal person would form from those perceptions, and 

must be helpful to the jury."  Miss. Chem. Corp. v. Dresser-Rand Co., 287 F.3d 359, 373 (5th 

Cir. 2002).  Furtermore, the opinion must have a rational connection to those facts.  Id.  

Speculative opinion testimony by lay witnesses is generally considered inadmissible.  

Washington v. Department of Transp., 8 F.3d 296, 300 (5th Cir. 1993).   

8. Barriere has not demonstrated that he was present at any, much less all, of the 

41 BAR hearings upon which he bases this opinion.  There is no direct testimony that Barriere 

has first-hand knowledge that there were "hundreds" of complaints before each of the 41 BARs 

in question, nor any direct testimony by Barriere that he has first-hand knowledge that the 41 

BARs failed to "substantively consider" O&R and Debtors' complaints.  Rather, these 

statements merely represent Barrier's speculative conclusion on the qualitative nature of the 

BAR proceedings, which is inadmissible.  See Washington, 8 F.3d at 300.  The statements in 

paragraph 11 are also inadmissible because they have not been authenticated as required 

under FRE 901. 

9. Paragraph 12 of the Barriere Affidavit states, in relevant part, that: 

In my experience, I have found that most petitioners to the BAR and their counsel 
are aware that the BAR process is no more than a routine procedure that is 
followed in order to get their grievance into court. . . . As a result, most petitioners 
have their complaints duly filed on Grievance Day with the understanding that 
this is merely a perfunctory step towards getting their grievance into court. 
10. These statements are inadmissible as hearsay under FRE 801 because they are 

based on what Barriere believes is the understanding of "most petitioners" and "their counsel."  

Likewise, because the opinion expressed by these statements is based upon the understanding 

of others, and not upon the first-hand knowledge or observations of Barriere, the opinion is 

inadmissible under FRE 701.  Even if not barred under FRE 802, these statements are 

inadmissible under FRE 401 and 402 because the understanding of unrelated third party 
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petitioners and their counsel is wholly irrelevant to the determination of whether each of the 41 

particular BAR proceedings involving O&R or the Debtors' satisfied the statutory requirements of 

Article 5 of the NYRPTL.3  The understanding of such other petitioners and counsel is also 

irrelevant to a determination of the legal issue of whether a proceeding under Article 5 of the 

NYRPTL constitutes a contest and adjudication under section 505(a)(2) of the Bankruptcy 

Code.  As such, these statements do not have any tendency to make the existence of any fact 

that is of consequence to the determination of the action more probable or less probable than it 

would be without the statements.  These statements have also not been properly authenticated 

under FRE 901.  Accordingly, these statements are inadmissible. 

11. Paragraph 13 of the Barriere Affidavit states, in relevant part, that: 

a petitioner is given no rights at all with regard to the conduct of the BAR 
process.  It may not pose questions to the assessor or BAR, conduct any 
discovery, or compel a hearing on the merits of its complaint. 
12. These statements are inadmissible as a lay opinion under FRE 701 because they 

are not based upon Barriere's first-hand knowledge.  These statements do not represent 

Barriere's personal observation that each of the 41 BARs in question prohibited O&R or the 

Debtors from asking questions, that O&R or the Debtors sought, and were categorically denied, 

any discovery, or that O&R or the Debtors' requested a separate or additional hearing and were 

denied.  Rather, these statements are just another speculative opinion relating to Article 5 of the 

NYRPTL and are not based on first-hand knowledge, and thus do not have any tendency to 

make the existence of any fact that is of consequence to the determination of the action more 

probable or less probable than it would be without the statements under FRE 401 and 402.  

Accordingly, these statements are inadmissible.   

 

                                                
3 Evidence is admissible only if it is relevant.  FRE 402 (2003).  FRE 401 defines "relevant evidence" as 
"evidence having any tendency to make the existence of any fact that is of consequence to the 
determination of the action more probable or less probable than it would be without the evidence."  FRE 
401 (2003).   
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13. Paragraph 14 of the Barriere Affidavit states, in relevant part, that: 

With respect to the Adversary Proceedings for 1995 to 2002, the relevant BARs 
conducted no hearings and took no testimony.  No inquiry was made into the 
substantive merits of Debtors’ claims and no opportunity to appear before the 
BAR in support of its claim was afforded. 
14. Taken on their face, these statements directly contradict O&R's and the Debtors' 

prior judicial admissions contained in their 41 tax certiorari petitions that O&R and the Debtors 

filed grievances with the BARs, hearings were held and no change was made to the 

assessments in question.  See, e.g., In re Application of Mirant New York, Inc. v. The Assessor 

of the Town of Stony Point, et al., in the Supreme Court of the State of New York, County of 

Rockland, Index No. 4696/01, filed Jul. 27, 2001 at ¶ 6 ("said Assessment Board of Review 

received and acted upon said protest and application for reduction of assessment").  If 

Barriere's statement that O&R or the Debtors were given "no opportunity to appear before the 

BAR" is true, then the representations made by O&R and the Debtors in their tax certiorari 

petitions would have to be false.  Likewise, in the footnote to paragraph 14 of the Barriere 

Affidavit, Barriere admits that "[s]ome of the BARs requested documents," thus undermining his 

own blanket statement that no inquiry was made.  Regardless, the statements are also 

otherwise inadmissible under the FRE. 

15. These statements are inadmissible as a lay opinion under FRE 701 because they 

are not based upon Barriere's first-hand knowledge or personal observation that each of the 41 

BARs held "no hearing" on the grievances filed by O&R and the Debtors.  Likewise, Barriere 

fails to show that he directly observed the failure of each of the 41 BARs to take testimony.  

Furthermore, to the extent that the BARs are not required under New York law to affirmatively 

take testimony, these statements are irrelevant because they do not have any tendency to make 

the existence of any fact that is of consequence to the determination of the action more 

probable or less probable than it would be without the statements.  These statements are also 

inadmissible as hearsay under FRE 801 to the extent they purport to provide testimony 
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regarding BAR proceedings that predate Barriere's representation of the Debtors.  Accordingly, 

these statements are inadmissible. 

16. Barriere's opinions in the footnote to paragraph 14 are also inadmissible.  The 

entire text of the footnote reads:  

Some of the BARs requested documents relating to Debtor’s operating income 
and expenses, but inasmuch as the data provided supported the fact that the 
subject facilities were not operating at a profit, Debtor does not believe the 
information was a factor in the BARs ultimate decision to reject Debtor’s 
complaints and simply adopt the values assigned by their assessor. 
17. The statement that "Debtor does not believe the information was a factor in the 

BARs ultimate decision" is inadmissible because it is not based upon Barriere's first-hand 

knowledge or personal observation of the BAR deliberations, and is thus not an admissible lay 

opinion testimony under FRE 701.  These statements are also irrelevant under FRE 401 and 

402 because these statements do not have any tendency to make the existence of any fact that 

is of consequence to the determination of the action more probable or less probable than it 

would be without the statements.   

18. Paragraph 16 of the Barriere Affidavit states, in relevant part, that: 

Unlike the Article 7 proceedings considered in the Cody, Inc. v. County of Orange 
and Town of Woodbury, 281 B.R. 182 (Bankr. S.D.N.Y. 2003) case relied on by 
the Taxing Authorities, all of the instant proceedings were still pending in state 
court at the time Debtors filed their chapter 11 petitions.  None of the 
proceedings in any of the tax years has been finally adjudicated. 
19. These statements are inadmissible as a lay opinion under FRE 701 because the 

opinion offered, that none of the tax certiorari proceedings "has been finally adjudicated," is not 

based on Barriere's first-hand knowledge, but rather is an inadmissible speculative conclusion 

on an ultimate issue of law.  See Washington, 8 F.3d at 300. 

20. Paragraph 21 of the Barriere Affidavit states that: 

I believe the Taxing Authorities are simply wrong by averring that these matters 
could go to trial within three or four months in New York State court.  In my 
estimation, the earliest these matters could be tried in New York State court is 
late 2004 early 2005. 
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21. Barriere's opinion regarding trial dates are inadmissible under FRE 401, 402 and 

701 because they are mere speculation not predicated upon Barriere's first-hand knowledge of 

particular facts and do not have any tendency to make the existence of any fact that is of 

consequence to the determination of the action more probable or less probable than it would be 

without the statements.  See Washington, 8 F.3d at 300. 

IV. PRAYER 
WHEREFORE, for the foregoing reasons, Rockland respectfully prays that this Court 

enter an order striking the Barriere Affidavit, and that this Court grant Rockland such other and 

further relief as it may be justly entitled. 

Respectfully submitted, 
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