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Debtors. §

MOTION OF HAMON RESEARCH-COTTRELL, INC. FOR ENTRY
OF ORDER COMPELLING DEBTOR MIRANT MID-ATLANTIC, LLC
TO ASSUME OR REJECT EXECUTORY CONTRACT PURSUANT TO

SECTION 36S OF THE BANKRUPTCY CODE

TO: THE HONORABLE DENNIS MICHAEL LYNN
UNITED STATES BANKRUPTCY JUDGE

COMES NOW Hamon Research-Cottrell, Inc. ("Hamon"), a party in interest herein, by
and through its undersigned attorneys, files its motion for order compelling Mirant Mid-Atlantic,
LLC ("MIRMA"), a debtor and debtor-in-possession herein, to assume or reject a certain
executory contract (the "Motion"), respectfully represents as follows:

JURISDICTION AND VENUE

1. This Court has jurisdiction to consider this Motion pursuant to 28 U.S.C. §§ 157
and 1334. Consideration of this Motion is a "core" proceeding pursuant to 28 U.S.C. § 157(d).
Venue of this proceeding is proper in this District pursuant to 28 U.S.C. §§ 1408 and 1409.
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BACKGROUND

2. On July 14, 2003 (the "Petition Date"), MIRMA and certain affiliates
(collectively, the "Debtors") filed their respective voluntary petitions for relief under chapter 11

of title 11 of the United States Code (the "Bankruptcy Code") in the United States Bankruptcy

Court for the Northern District of Texas, Fort Worth Division. The Debtors continue to operate
their respective businesses and manage their respective assets as debtors-in-possession pursuant
to sections 1107 and 1108 of the Bankruptcy Code.

3. Pursuant to orders of this Court dated July 16, 2003, the Debtors' estates are being
jointly administered by the Court.

4. Hamon and MIRMA are parties to an agreement for the construction of a ten (10)
compartment baghouse (the "Baghouse") at Dickerson Generating Station, Dickerson, Maryland

20842 (the "Dickerson Project"), as evidenced by, inter alia, a document entitled "General Terms

and Conditions, Major Equipment/Material Purchases," dated January 19, 2001, attached to
Purchase Order Number SV15856-02 (collectively, the "Contract"). See Certification of Garrett
J. McGrath ("McGrath Cert."), submitted herewith, §3, Exhibit "A".

5. In accordance with the Contract, Hamon acts as a general contractor for the
Baghouse at the Dickerson Project. McGrath Cert. 1.

6. Under the terms o f the C ontract, H amon invoices M IRMA on a monthly basis
based upon agreed upon construction percentage of completion. McGrath Cert. 5.

7. As of the Petition Date, MIRMA was current with respect to payments due under
the Contract. However, MIRMA is now in default under the Contract by virtue of its failure to
make a $646,031 payment due on July 24, 2003 for work performed by Hamon prepetition.
Further, there is an additional $188,833 for which Hamon would otherwise be entitled to invoice
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for prepetition construction progress had it not been for MIRMA's failure to assume this
executory contract. McGrath Cert. §7, Exhibit "B".

8. Notwithstanding MIRMA's default and the additional monies for which Hamon
has been unable to invoice MIRMA, Hamon has continued construction of the Baghouse in
accordance with the Contract. McGrath Cert. 8.

9. At the time the petition was filed, the Baghouse project was over 80% complete.
It is now over 95% complete. McGrath Cert. 5.

10. Further, the Contract imposes significant performance and warranty o bligations

upon Hamon (the "Warranty™"). These include:

a. a five year warranty on bag life;

b. a five year warranty on heat insulation;

c. a five year warranty on the hopper heater system,;

d. a one year warranty on workmanship and materials not covered above;

e. an extensive performance warranty which requires Hamon to demonstrate

that the Baghouse meets performance criteria related to pressure drop,
power consumption, emissions, opacity and sound. McGrath Cert. {5,
Exhibit "A," General Terms at §6.2.; Mutually Agreed Terms at §5.1.

11. In addition, the Contract imposes milestones for completion which have

liquidated damages ranging from $2,000 to $25,000 per day associated with them (the

"Liguidated Damages").

12.  For the reasons set forth below, Hamon should not be required to render full
performance under the Contract, i.e., completion of construction of the Baghouse, provision of
the Warranty and payment of any Liquidated Damages that might otherwise be imposed, unless
and until the Contract is assumed by MIRMA pursuant to section 365(a) of the Bankruptcy

Code.
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RELIEF REQUESTED AND REASONS THEREFOR

13. By way of the instant Motion, Hamon respectfully requests that this Court enter
an order establishing a deadline by which MIRMA must assume or reject the Contract, pursuant
to section 365(a) of the Bankruptcy Code.

14, Section 365(a) of the Bankruptcy Code provides that a debtor, "subject to the
court's approval, may assume or reject any unexpired lease of the debtor.” 11 U.S.C. § 365(a).

15. Section 365(d)(2) of the Bankruptcy Code provides that upon request of any party
to an executory contract, the court may order the debtor to determine within a specified period of
time to assume or reject such contract. 11 U.S.C. § 365(d)(2). What constitutes a reasonable
time is left to the Bankruptcy Court's discretion in light of the circumstances of each case.

Theatre Holding Corp. v. Mauro, 681 F.2d 102, 105 (2d Cir. 1982); In re Monroe Well Service,

Inc.,, 83 B.R. 317, 323 (Bankr. E.D. Pa. 1988). See, €.g., In re Merchants Plaza, Inc., 35 B.R.

888, 894 (Bankr. D. Tenn. 1983) (15 days); In re Will, 33 B.R. 843, 843 (Bankr. M.D. Fla. 1983)
(30 days).

16.  The purpose of section 365(d)(2) of the Bankruptcy Code is to "prevent parties in
contractual or lease relationships with the debtor from being left in doubt concerning their status
vis-a-vis the estate." See H.R. REP. NO. 95-595, 95th Cong. 1st Sess. 348-49 (1977).

17.  In exercising its discretion and determining what constitutes reasonable time
within w hich the d ebtor should act, a court should c onsider s everal factors, including: (i) the
nature of the interests at stake, (ii) the balance of harm to the litigants, (iii) the good to be
achieved, (iv) the safeguards afforded the parties, and (v) "whether the action to be taken is so in

derogation of Congress' scheme that the court may be said to be arbitrary." Matter of Dunes

Casino Hotel, 63 B.R. 939, 949 (D.N.J. 1986) (quoting In re GHR Energy Corp., 41 B.R. 668,
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676 (Bankr. D. Mass. 1984) and In re Midtown Skating Corp., 3 B.R. 194, 198 (Bankr. S.D.N.Y.

1980)). See also In re Mayer Pollock Steel Corp., 157 B.R. 952, 965 (Bankr. E.D. Pa. 1993); In

re Lionel Corp., 23 B.R. 224, 225 (Bankr. S.D.N.Y. 1982) (in fixing a date for the assumption or

rejection of a lease after the expiration of a reasonable time, a court must review the particular
circumstances before it). Application of each of the foregoing factors to the instant case militates
in favor of granting Hamon's Motion.

18.  Most specifically, the balance of harm to the litigants weighs in favor of granting
Hamon's Motion. Ordinarily, a debtor is afforded until confirmation to evaluate its business and
determine which executory contracts to keep and which to divest. See 11 U.S.C. § 365(d)(2). In
this case, however, MIRMA has requested that Hamon continue and complete construction of
the Baghouse and provide the Warranty as contemplated by the Contract. In other words,
MIRMA would like Hamon to fully perform to conclusion of the Contract. Thus, MIRMA has
effectively decided to retain the Contract and should be directed to formally assume the Contract
under section 365(a) of the Bankruptcy Code.

19.  In pricing the cost of any construction project, including construction of the
Baghouse, Hamon takes into account not only the cost of materials and labor, but also the risk
associated with providing a warranty of construction and accepting Liquidated Damages. The
potential costs associated with the warranty and Liquidated Damages risk are a component of the
payments due under the contract. Assuming for the sake of argument that MIRMA pays Hamon
for its post-petition activity, Hamon will remain unpaid for over ten percent of its overall
contract price. Put another way, Hamon will not have been made whole for its costs and will
have received no consideration for the Warranty or the Liquidated Damages risk. Through the

Warranty, Hamon will be forced to fund the Dickerson Project indefinitely, long after
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completion of the project, without having the benefit of having MIRMA assume the Contract. In
creating a project schedule, Hamon anticipated those delays which are typical of such a project.
It did not, however, take into account the delays in the performance of subcontractors and in
delivery of materials from suppliers that arise when a client seeks bankruptcy protection and is
unable to fund significant portions of the project. If Liquidated Damages are imposed, Hamon
would again be forced unfairly to fund the Dickerson Project. This will result in extreme
prejudice to Hamon, unique to it. In light of the above unique circumstances, this Court should
compel MIRMA to assume or reject the Contract.

20.  In addition, if MIRMA is not compelled to immediately assume or reject the
Contract, MIRMA may wait until the end of the Warranty period or at least until it has forced
Hamon to pass the performance test and to meet the remaining milestone dates, and then reject
the Contract after having received all or substantially all of the benefits contemplated by the
Contract. In this way, Hamon may be held hostage to the Contract until conclusion of its term,
with no prospect that the Contract will be assumed.

21.  Further, by virtue of MIRMA's default, Hamon is now faced with difficulties in
paying certain of its subcontractors and suppliers for work performed and materials used in
constructing the Baghouse. One such subcontractor is a critical subcontractor on another major
Hamon construction project in Colorado , and, if it is not paid the amounts already past due in
connection with the Baghouse project, there is a distinct possibility that it may slow or stop its
activities both on the Baghouse project and on the Colorado project. Moreover, unpaid
subcontractors and suppliers will not honor their warranties with respect to items for which they
have not received payment in full. Given the magnitude and duration of the Warranty, this

places Hamon in an untenable situation.
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22. Pursuant to section 365(d)(2) of the Bankruptcy Code, Hamon respectfully
requests that this court enter an order establishing a deadline by which MIRMA must assume or
reject the Contract.

WHEREFORE, PREMISES CONSIDERED, Hamon respectfully requests that this Court
(a) compel the Debtor to assume or reject the Contract on or before August 20, 2003; and (b)
provide Hamon such other and further relief as to which it has shown or will show itself to be
justly entitled.

Respectfully submitted on this 5™ day of August, 2003.

MUNSCH HARDT KOPF & HARR, P.C.

By: 4 %7/ ;/
Russell\L./Munsch,?%
Texas Bar No. 14671500
Kevin M. Lippman, Esq.
Texas Bar No. 00784479
4000 Fountain Place
1445 Ross Avenue
Dallas, Texas 75202-2790
Telephone: (214) 855-7500
Telecopier: (212) 855-7584

-and -

Robert K. Malone, Esq.

Douglas J. McGill, Esq.

DRINKER BIDDLE & REATH, LLP
500 Campus Drive

Florham Park, New Jersey 07932-1047
Telephone: (973) 360-1100

Telecopier: (973) 360-9831
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CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the foregoing document to be served
upon the parties listed on the attached service list by First Class United States Mail, postage

prepaid, on this 5th day of August, 2003.
P
Kevin M. Lippman /
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