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FORT WORTH DIVISION
In re: § Chapter 11 Case
MIRANT CORPORATION, et al., g Case No. 03-46590-DML
g Jointly Administered
Debtors. §

MOTION OF NORTHEAST MARYLAND WASTE DISPOSAL AUTHORITY
PURSUANT TO SECTION 362(d) OF THE BANKRUPTCY CODE TO MODIFY THE
AUTOMATIC STAY TO PERMIT USE OF PREPETITION CASH DEPOSIT
Northeast Maryland Waste Disposal Authority, a body politic and a public

instrumentality of the State of Maryland (the "Authority"), pursuant to Section 362(d) of the
Bankruptcy Code, requests a modification of the automatic stay to permit the Authority to apply
against unpaid electricity sales a cash deposit provided to the Authority by Mirant Americas
Energy Marketing, LP ("MAEM"), one of the debtors-in-possession. Application of the cash
deposit is appropriate to assure that no payment default occurs on municipal bonds issued by the

Authority and secured by certain solid waste and "waste to energy" facilities owned by the

Authority and located in Montgomery County, Maryland. For the foregoing reasons, and as
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explained further below, sufficient cause is demonstrated for the requested relief, no material
harm will be suffered by the bankruptcy estates and significant harm will be inflicted upon the
Authority and Montgomery County, Maryland, if the relief is not granted.

Jurisdiction and Parties

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157
and 1334, 11 U.S.C. § 362(d) and Bankruptcy Rule 4001. This matter constitutes a core
proceeding pursuant to 28 U.S.C. § 158(b). Venue is proper before this Court pursuant to 28
U.S.C. §§ 1408 and 1409.

2. On or around July 14, 2003, MAEM filed a voluntary petition in this Court under
Chapter 11 of the Bankruptcy Code docketed as Case No. 03-46591-DML and pursuant to an
order granted July 16, 2003 (Dkt. No. 38) its case is jointly administered with the above
referenced bankruptcy case for the ultimate parent Mirant Corporation ("Mirant").

3. As indicated by the debtors, Mirant and its direct and indirect subsidiaries,
including MAEM, comprise one of the world's largest generators and marketers of electricity.
These entities purchase and produce electricity and provide related services to a variety of
customers.

4. The Authority was established to assist political subdivsions in Maryland with the
management of solid waste and the development of waste disposal facilities for public benefit.
In connection therewith, the Authority owns facilities in Montgomery County, Maryland for the
disposal of municipal solid waste generated by the County and for the related production of

electricity from an approximately S0 megawatt resource recovery facility (the "Project").
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Background

5. The Authority financed the Project in 1993 through the issuance of tax exempt
and taxable bonds in the approximate aggregate principal amount of $360 million (the "Bonds").
A partial refunding and reissuance of Bonds in the approximate principal amount of $185 million
occurred in 2003. The Bonds are secured primarily by revenues of the Project.

6. One of the revenue sources which the Authority has available for application to
Bond indebtedness is revenue from the sale of electricity generated by the Project. Such revenue
is pledged as collateral for the Bonds.

The Electricity Sales Agreement

7. Accordingly, effective July 12, 2001, the Authority and MAEM entered into the
Electricity Sales Agreement, an accurate copy of which is attached hereto as Exhibit A (the
"ESA"; unless otherwise defined in this Motion, capitalized terms shall have the meaning
defined in the ESA).

8. Pursuant to the ESA, MAEM is to purchase all Electricity generated by the
Project pursuant to the terms and conditions of the ESA. The ESA is governed by an Initial
Price Period which sets forth the Contract Price, as specified in Article 6.1 of the ESA, for a
period which expires December 31, 2003.

9. Pursuant to Article 1.2 of the ESA, the Authority and MAEM are to enter into
negotiations for the price to be paid for Electricity subsequent to the Initial Price Period. MAEM
has a certain "right of first refusal” as specified in Article 1.2 of the ESA. If no agreement on
price, terms and conditions for the purchase and sale of Electricity following the Initial Price
Period is reached, both the Authority and MAEM have certain rights to terminate the ESA at the
end of the Initial Price Period (December 31, 2003) as specified in the ESA.
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10.  Pursuant to Article 6 of the ESA, payment from MAEM for each month's total
delivery of Electricity is due by the twenty-fifth (25™)day of the following month.

11.  Pursuant to Article 4.4 of the ESA, pursuant to a credit downgrade, Mirant
undertook a guaranty to the Authority of all obligations of MAEM during the Initial Price Period.
In addition, MAEM provided to the Authority, as beneficiary, a letter of credit issued by
Wachovia Bank, National Association ("Wachovia"), which was subject to adjustment.

12. MAEM also has provided to the Authority a cash deposit.

13.  As of the petition date, to secure sales of Electricity to MAEM, the Authority held
as beneficiary the Wachovia letter of credit in the principal amount of $2,100,000 and a cash
deposit in the amount of $1,200,000.

Prepetition Obligations

14. MAEM did not pay the Authority for any of the Electricity delivered to it in June,
2003. In addition, representatives of MAEM have indicated that payment will not be made when
due in August for prepetition deliveries of Electricity which occurred in July, 2003.

15.  The amount due under the ESA for Electricity sold to MAEM in June was
$1,648,105 (inclusive of $8,370 owed under a renewable energy credit arrangement). While the
Authority does not yet have from MAEM the precise quantity of Electricity delivered during the
prepetition portion of July (which MAEM is required to provide to the Authority pursuant to the
ESA), it is expected that such Electricity will have an approximate contract value of slightly
more than $800,000.

16. In order to avoid a shortfall in revenue available for debt service on the Bonds, the
Authority has drawn on the letter of credit for payment due from MAEM for June deliveries in
the total amount of $1,648,105. Thus, the available balance remaining under the letter of credit
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is $451,895. The letter of credit balance is expected to be insufficient to satisfy the amount owed
for prepetition Electricity deliveries for July. That shortfall is expected to be slightly less than
$400,000. The cash deposit remains the only available source for payment to the Authority for
application to debt service on the Bonds

17. Therefore, the Authority (with full reservations of all its rights under the doctrine
of recoupment) seeks relief from the automatic stay to apply the cash deposit to any deficiency in
payment from MAEM for Electricity pursuant to the ESA including , most importantly,
prepetition Electricity delivered in July but also for any amount of postpetition deliveries of
Electricity for which MAEM may fail to make payment timely.

Cause for Relief from Stay

18.  Pursuant to §362(d) of the Bankruptcy Code, the Authority seeks relief from the
automatic stay to apply the cash deposit to any payment deficiencies for Electricity delivered to
MAEM pursuant to the ESA.

19. Section 362(d)(i) of the Bankruptcy Code provides as follows:

On request of a party in interest and after notice and a hearing, the court shall
grant relief from the stay provided under subsection (a) of this section such as by
terminating, annulling, modifying or conditioning such stay . . . for cause
20.  Relief shall be granted with respect to property if (a) the debtor does not have an

equity in such property; and (b) such property is not necessary to an effective reorganization.
There appears to be no basis upon which MAEM can demonstrate that the cash deposit is
necessary for an effective reorganization and MAEM does not have an interest in the cash

deposit to the extent of payment deficiencies under the ESA.
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21. Relief from the automatic stay is subject to the discretion of this Court within the
parameters identified in Section 362(d) of the Bankruptcy Code. In re Fowler, 259 B.R. 856
(E.D. Tex. 2001). A debtor does not have "equity” in property if debts secured by liens (such as

in this case a possessory lien) exceed its value. See, Sutton v. Bank One, Texas, Nat'l Ass'n, 904

F.2d 327 (5™ Cir. 1990). To the extent of payment deficiencies, MAEM has no equity in the
cash deposit. Pursuant to Section 362(g) of the Bankruptcy Code, the burden of proof on all
other issues connected to the Authority's request for relief from the automatic stay rests upon
MAEM.

22.  The Authority submits no reasonable basis exists for denial of the relief requested.

WHEREFORE, for the reasons set forth herein, the Authority requests the entry of an
order which grants relief from the automatic stay to the Authority, for the reasons specified
herein, to authorize the Authority to apply the cash deposit provided by MAEM to the Authority
to payment deficiencies arising from MAEM's failure to pay for electricity delivered to MAEM

by the Authority and for any related relief which this Court deems appropriate.

DATE: August |1 2003 PIPER RUDNICK LLP
1717 Main Street, Suite 4600
Dallas, Texas 75201-4605
(214) 743-4531

By: v
Katherine Elrich

Texas State Bar No. 24007158

-and -
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Mark J. Friedman

MD State Bar No. 00102

Susan S. Maher

MD State Bar No. 06387

Piper Rudnick LLP

6225 Smith Avenue

Baltimore, Maryland 21209-3600
(410) 580-3000

Attorneys for Northeast Maryland Waste
Disposal Authority
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this _]LVL": day of August, 2003, a copy of the foregoing Motion
of Northeast Maryland Waste Disposal Authority Pursuant to Section 362(d) of the Bankruptcy
Code to Modify the Automatic Stay to Permit Use of Prepetition Cash Deposit was sent by first
class mail or electronic mail to the parties on the attached Official Shortened Service List.

Katherine Elrich
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EXHIBIT A



ELECTRICITY SALES AGREEMENT
Between the
NORTHEAST MARYLAND WASTE DISPOSAL AUTHORITY
And

MIRANT AMERICAS ENERGY MARKETING, LP

Dated July 12, 2001
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ELECTRICITY SALES AGREEMENT

This Electricity Sales Agreement, which includes the Exhibits attached hereto (this
"Agreement") is entered into and sealed as of this 12th day of July, 2001 by and between Mirant
Americas Energy Marketing, LP, a Delaware limited partnership (“MAEM"), and Northeast Maryland
Waste Disposal Authority (the “Authority”), a body politic and corporate constituting an
instrumentality of the State of Maryland. MAEM and the Authority may be referred to herein
individually as a “Party”, or collectively as the ‘“Parties.” The definitions set forth in Exhibit A,
incorporated herein, will apply to this Agreement.

BACKGROUND:

The Authority was established to assist political subdivisions in Maryland with the management
of solid waste and the development of waste disposal facilities for the public benefit. The Authority has
arranged for the Operator to operate the Authority’s approximately 50 megawatt resource recovery
facility located in Montgomery County, Maryland (the “RRF”) for the benefit of the citizens of
Montgomery County, Maryland. Operation of the RRF produces steam which is used to generate
electric energy.

The Authority desires to sell Net Capacity, Energy and Ancillary Services (which services
collectively may be referred to as “Electricity”) from the RRF and MAEM desires to buy such Net
Capacity, Energy and Ancillary Services from the RRF pursuant to the terms and conditions set forth
herein.

The Authority and Potomac Electric Power Company (“PEPCQ”) entered into an Electricity
Sales Agreement dated October 2, 1989, which agreement was amended from time to time thereafter
(the “Original Agreement”), pursuant to which PEPCO purchased the electric output from the RRF.
The Authority and PEPCO agreed to terminate the Original Agreement as of the Effective Date.

Under current law, the RRF constitutes a “Renewable Energy Resource” as that term is defined
in the Maryland Public Utility Code § 1-101(z), and the Authority intends to make necessary filings or
undertake other actions that may be required to be certified or otherwise qualified as such.

The RRF is a qualifying small power production facility within the meaning of the Public
Utility Regulatory Policies Act ("PURPA") and the regulations promulgated by the Federal Energy
Regulatory Commission thereto and nothing contained in this agreement is intended to, or does,
change the RRF's status under PURPA.

The RRF is connected to PEPCQO’s 69 kV transmission system and the Authority will enter into
the PEPCO Interconnection Agreement in order to enter into the transactions contemplated by this
Agreement. The effectiveness of this Agreement specifically is conditioned upon the filing by PEPCO,
and the acceptance by the FERC, of the PEPCO Interconnection Agreement, as further set forth in
Section 1.1.
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The Parties further intend that the Delivery Point will at all times constitute a direct interface
between the PJM Market and MAEM for delivery of Electricity hereunder. To that effect, the
Authority will enter into the PTM Interconnection Service Agreement.

Based on these considerations, and acknowledging the mutual covenants and conditions set
forth herein, the Parties intend to be legally bound by, and agree to, the following:

ARTICLE 1. EFFECTIVENESS; TERM

1.1 Effectiveness; Term. This Agreement will be effective on the date that FERC accepts
the PEPCO Interconnection Agreement for filing (the “Effective Date”). The Term of this Agreement
will commence on the Effective Date and will remain in effect for a period of twenty (20) years, unless
otherwise terminated pursuant to Sections 1.2 or 4.2(a).

1.2 Early Termination; Right of First Refusal. No less than three (3) months prior to the end
of the Initial Price Period, the Parties will commence negotiations regarding the price to be paid for
Electricity following the Initial Price Period. During such period of negotiations, the Authority will
provide MAEM the right of first refusal to purchase Electricity at the same price, terms and conditions
as any bona fide offer the Authority may receive with respect to the sale of Electricity after the Initial
Price Period. The Authority will have no obligation to disclose information relating to such a bona fide
offer that has been provided on a confidential basis by a third party to the Authority. If the Parties do
not agree on the price, terms and conditions to be paid for Electricity after the Initial Price Period, and if
MAEM has not exercised its right of first refusal, either Party may terminate this Agreement at the end
of the Initial Price Period, provided that the Initial Price Period, and the prices set forth in Exhibit B,
may be extended on an interim basis for such periods of time as the Parties may agree is necessary, up
to six (6) months, to permit the uninterrupted purchase and sale of Electricity during the negotiation of
the price to be paid for Electricity after the Initial Price Period.

ARTICLE 2. REPRESENTATIONS, WARRANTIES AND COVENANTS

2.1.  Warranties of MAEM. MAEM warrants that (i) it is duly organized, validly existing
and in good standing under the laws of the jurisdiction of its formation and is qualified to conduct
business in Maryland; (ii) it has all Regulatory Approvals necessary to perform its obligations under
this Agreement and any other documentation relating to this Agreement; (iii) the execution, delivery
and performance of this Agreement are within its powers, have been duly authorized by all necessary
action and do not violate any terms and conditions in its governing documents, any contracts to which it
is a party or any Law; (iv) this Agreement constitutes a legally valid and binding obligation enforceable
against it in accordance with its terms, subject to any Equitable Defenses; (v) there are no Bankruptcy
Proceedings pending or being contemplated by it or, to its knowledge, threatened against it; (vi) there is
not pending or, to its knowledge, threatened against it or any of its affiliates, any Legal Proceedings that
could materially adversely affect its ability to perform its obligations under this Agreement; (vii) no
Event of Default or event which, with the giving of notice or lapse of time, or both, would constitute an
Event of Default with respect to it has occurred and is continuing and no such event or circumstance
would occur as a result of its entering into or performing its obligations under this Agreement; (viii) it
is acting for its own account, has made its own independent decision to enter into this Agreement based
upon its own judgment, is not relying upon the advice or recommendations of the other Party in so
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doing, and is capable of assessing the merits of and understanding, and understands and accepts, the
terms, conditions and risks of this Agreement, and; (ix) as of the Effective Date, it has an investment
grade credit rating of BBB+ issued by Standard & Poors.

22. Covenants of the Authority. The Authority covenants that it will: (i) deliver Electricity
to MAEM free and clear of all liens, claims and encumbrances arising prior to the Delivery Point; (ii)
maintain its supply of fuel available for use by the RRF consistent with the Flow Control Covenant,
and; (iii) operate the RRF consistent with Prudent Utility Practices and in accordance with all
applicable laws, ordinances, rules and regulations.

2.3.  Additional Representations and Warranties of the Authority.

(a) The Authority, a Governmental Entity, represents and warrants to MAEM, as
follows: (i) all acts necessary to the valid execution, delivery and performance of this Agreement,
including without limitation, competitive bidding, public notice, election, referendum, prior
appropriation or other required procedures have or will be taken and performed as required under all
relevant Law; (ii) entry into and performance of this Agreement by the Authority are for a proper public
purpose within the meaning of all relevant Law; (iii) the Term of this Agreement does not extend
beyond any applicable limitation imposed by relevant Law; and (iv) obligations to make payments
hereunder are not proscribed by any provision of any relevant Law applicable to it or its assets, or any
contractual restriction binding on or affecting it or any of its assets.

(b) On the Effective Date and as a condition to the obligations of MAEM hereunder,
the Authority will provide MAEM: with copies of all ordinances, resolutions, public notices and other
documents evidencing the necessary authorizations with respect to the execution, delivery and
performance by the Authority of this Agreement.

ARTICLE 3. SCHEDULING AND DELIVERIES

3.1. The Parties’ Obligations.

(a) The Authority will sell and deliver, or cause to be delivered, and MAEM will
purchase and receive, or cause to be received, at the Delivery Point, Electricity, in accordance with the
terms of this Agreement. The Delivery Point will at all times physically be situated at the same
location as the Interconnection Point, as that term is defined in the PJM Interconnection Service
Agreement, a copy of which is attached hereto as Exhibit I. The obligation of MAEM to purchase
Electricity from the Authority specifically is conditioned upon the Delivery Point being a direct
interface between the PJM Market and MAEM. The Parties agree that MAEM will have no obligation
under this Agreement for payment of any charges that may be assessed by PEPCO relating to the
delivery or sale of Electricity hereunder.

(b) The Electricity sold under this Agreement from the Authority to MAEM is on a
Unit Contingent basis. MAEM may request that the Authority increase the output of the RRF to make
Electricity available during on-peak periods and the Authority will use reasonable efforts to comply
with such request, provided that the Authority will not be required to increase the output of the RRF,
and will not be subject to any penalties as a result of its failure to do so. MAEM may request that the
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Authority reduce the output of the RRF by providing to the Authority and the control room of the
Operator sufficient notice to respond, not less than two (2) hours. If MAEM or PJM L.L.C. request that
the Authority reduce the output of the RRF and the Authority is capable of doing so within prudent
operational guidelines, MAEM will: (1) compensate the Authority at the prices set forth in Section 6.1
and Exhibit B for Electricity delivered to the Delivery Point; and, (ii) subject to the provisions of
Exhibit G, incorporated herein, relating to “Scheduled Reductions,” compensate the Authority at the
prices set forth in Section 6.1 and Exhibit B for the amount of Electricity the RRF would be Capable of
Delivering to the Delivery Point but for MAEM's or PJM L.L.C."s requested changes hereunder.

(c) The Parties will exercise due diligence and reasonable care and foresight to
maintain continuity of service with respect to the availability, delivery and receipt of Electricity as
provided under this Agreement, provided that the Authority does not guarantee an uninterrupted or
consistent supply from the RRF. Subject to the RRF operating conditions established in this
Agreement, the Authority will cooperate with MAEM to ensure that MAEM is able to receive the
maximum Capacity Credit relating to the RRF consistent with requirements established by PIM L.L.C..

(d) MAEM will purchase and receive all Electricity produced by the RRF and
delivered to the Delivery Point pursuant to this Agreement unless: (i) such receipt is interrupted by
Force Majeure, or (ii) there is a forced outage or any failure of the PEPCO Line. In the event of a
forced outage or any failure of the PEPCO Line, MAEM only will pay the Authority for the amount of
the Electricity the RRF is Capable of Delivering for a period equal to the lesser of (x) the actual time of
such forced outage or other failure of the PEPCO Line or (y) twenty-four (24) hours, provided,
however, that any such payment by MAEM will be limited to two (2) events of forced outage or any
other failure of the PEPCO Line during any calendar year.

(e) The Parties agree to abide by all rules and procedures pertaining to generation in
the PJM L.L.C. Control Area, including but not limited to the rules and procedures concerning the
dispatch of generation set forth in the PJM L.L.C. Operating Agreement and the PJM L.L.C. Manuals.

3.2.  Delivery Scheduling,

(a)  The Authority will be responsible for scheduling the delivery of Electricity to the
Delivery Point. On or before December 1 of each year, the Authority will providle MAEM with an
annual forecast of scheduled outages of the RRF and an annual schedule of its planned maintenance
requirements for the RRF for the coming year. The Authority agrees to use reasonable efforts to
coordinate with MAEM to develop a maintenance schedule, consistent with the operational and
environmental requirements of the RRF, and further agrees that no maintenance of the RRF will be
scheduled during the Summer Months. The Authority intends to schedule maintenance during a Winter
Month(s); however, if the Parties agree that no maintenance of the RRF will be scheduled by the
Authority during such Winter Month, the Parties also will determine whether an adjustment to the
compensation to be paid to the Authority is appropriate as a result thereof. The Authority will keep
MAEM informed of relevant changes in the Authority’s maintenance programs or schedules in a timely
manner.

(b)  Unless the Parties subsequently mutually agree to other arrangements, the
Authority will provide MAEM with a monthly schedule of the estimated generating capability of the
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RRF no later than one week prior to the end of the previous month and a weekly schedule (Monday
through Sunday) of estimated generation no later than 4:00 p.m. on Thursday of the previous week.

(c) The Authority will provide MAEM with a daily schedule of the estimated
amount of Electricity to be delivered to the Delivery Point by 9:00 a.m. of each day for delivery on the
following day, and will inform MAEM promptly of any material changes in such schedules.

(d)  The Authority will be responsible for any costs or charges associated with the
transmission and delivery of Electricity up to the Delivery Point. MAEM will be responsible for any
costs or charges associated with the receipt of Electricity at and from the Delivery Point.

3.3.  Title, Risk of Loss, and Indemnity. Title to and risk of loss related to delivery and sale
of Electricity will transfer from the Authority to MAEM at the Delivery Point. The Authority will be
responsible for any damages or injury to MAEM caused by the Authority’s negligent acts or omissions
prior to the Delivery Point, and MAEM will be responsible for any damages or injury to the Authority
caused by MAEM’s negligent acts or omissions at and from the Delivery Point. Except as may bc
limited by Section 3.1(b), in which the Parties agree that Electricity is being sold by the Authority
hereunder on a Unit Contingent basis, each Party will indemnify, defend and hold harmless the other
Party from any Claims arising from any negligent act or omission occurring during the period when
control and title to the Electricity is vested in the indemnifying Party.

3.4. Force Majeure. If either Party is rendered unable by Force Majeure to carry out, in
whole or part, its obligations under this Agreement, then, during the pendency of such Force Majeure
but for no longer period, the obligations of the Party affected by the event (other than the obligation to
make payments then due or becoming due) will be suspended to the extent required. The Party affected
by an event of Force Majeure will provide the other Party with an immediate oral communication
followed by written notice setting forth the full details thereof as soon as practicable after the
occurrence of such event and will take all reasonable measures to mitigate the effects of such event of
Force Majeure; provided, however, that this provision will not require the Authority to deliver, or
MAEM to receive, any Electricity at points other than the Delivery Point.

3.5. MAEM Failure to Receive.

(a) Unless excused by Force Majeure or the Authority's failure to perform any of
its material obligations under this Agreement, and subject to paragraph (b) of this Section, if
MAEM fails to receive all or part of the Electricity delivered under this Agreement to the Delivery
Point, MAEM will pay the Authority, on the date payment for Electricity would otherwise be due to
the Authority, an amount equal to the product of (i) the positive difference, if any, between (x) the
amount of Electricity the RRF would have been Capable of Delivering to the Delivery Point but for
MAEM's unexcused failure to receive such Electricity pursuant to paragraph (a) of this Section, and
(y) the amount of Electricity actually received by MAEM at the Delivery Point, multiplied by (ii) the
Contract Price (the “Deficiency Amount”).

(b)  The Authority will use commercially reasonable efforts to mitigate the

Deficiency Amount that may be owed by MAEM under paragraph (a) of this Section, consistent
with Section 5.2. Payments received by the Authority due to any such mitigation efforts will be
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deducted from any Deficiency Amount due the Authority from MAEM under paragraph (a) of this
Section.

() The Authority will be entitled to reimbursement from MAEM for any
commercially reasonable, out-of-pocket costs, including any penalties that may be assessed by PIM
L.L.C., the Authority may incur under Sections 3.5(b) and 5.2 in order to mitigate any damages that
may accrue under this Section 3.5 (the “Mitigation Loss™).

(d)  The Operating Committee will be responsible for determining the Deficiency
Amount and the Mitigation Loss, subject to the dispute resolution procedures set forth in Section 3.6
and Article 9. Payment of the Deficiency Amount will be made by MAEM pursuant to Section 6.2(b).

3.6.  Operating Committee. The Authority and MAEM agree to establish an Operating
Committee consisting of one representative of each Party, and representatives of such other parties
as MAEM and the Authority may mutually agree. The Operating Committee will act only by
unanimous agreement of the Parties. The Parties will designate their respective representatives on
the Operating Committee, plus any alternate, and the Authority will designate a representative of
Operator to coordinate with the Operating Committee, by written notice delivered in accordance
with Section 10.2. The Operating Committee will develop and implement suitable operating,
accounting, and record keeping policies and procedures to implement this Agreement, coordinate
the operation of the RRF with the operations of MAEM, and facilitate the performance of the duties
and obligations imposed hereunder. The members of the Operating Committee who are Parties to
this Agreement also are authorized to resolve any dispute arising under this Agreement. Any such
dispute that the Operating Committee is unable to resolve on an informal basis will be referred by
the Operating Committee directly to the Authority’s Executive Director and a senior officer of
MAEM for resolution. The Parties agree to attempt to resolve all disputes arising hereunder
promptly, equitably, and in a good faith manner, Any dispute that the Parties are unable to resolve
pursuant to the procedures set forth herein within thirty (30) days will become subject to the dispute
resolution procedures set forth in Article 9.

ARTICLE 4. DEFAULTS AND REMEDIES

4.1. Events of Default. An "Event of Default" will mean, the occurrence of any of the
following:

(a) the failure to make, when due, any payment required pursuant to this
Agreement if such failure is not remedied within three (3) Business Days after written notice of such
failure is given by the other;

(b)  anyrepresentation or warranty made by either Party at any time proves to be false
or misleading in any material respect when made or deemed to be repeated;

(©) the failure of a Party to perform any covenant set forth in this Agreement (other
than the events that are otherwise specifically covered in this Section 4.1 as a separate Event of Default
or MAEM'’s obligations to receive Electricity, the exclusive remedy for which is provided in Section




3.5), and such failure is material and is not excused by Force Majeure or cured within thirty (30)
Business Days after written notice thereof to such Party; or

(d) the Party is subject to a Bankruptcy Proceeding,.

4.2. Remedies upon an Event of Default.

(@ If an Event of Default occurs with respect to a Party (the “Defaulting Party”), the
other Party (the “Non-Defaulting Party”) may, for so long as the Event of Default is continuing,
designate a date (which date will be no earlier than the day the Event of Default occurs and not more
than twenty (20) Business Days after the Non-Defaulting Party delivers written notice to the Defaulting
Party) (the "Early Termination Date")), on which date this Agreement will terminate; provided,
however, upon the occurrence of any Event of Default listed in subsection (d) of Section 4.1, as it may
apply to the Defaulting Party, this Agreement will automatically terminate, without notice or right to
cure, and without any other action by either Party as if an Early Termination Date had been declared
immediately prior to such event. Notwithstanding this Section 4.2(a), this Agreement will not
terminate if the Defaulting Party cures the Event of Default before the Early Termination Date.

(b) In addition to any other rights or remedies provided under this Agreement, the
Non-Defaulting Party will have the right to (i) suspend performance under this Agreement and/or (ii)
exercise any remedy available at law or in equity.

4.3  Material Adverse Change. If any Governmental Entity, other than the Authority, the
County, or other governmental agency or instrumentality thereof, adopts, enacts, or otherwise
imposes a new Law that materially increases either Party's costs or obligations under this
Agreement, the Parties will negotiate in good faith to determine the appropriate compensation due
to the affected Party as a result thereof, provided that the loss of MAEM's markets, MAEM's
inability economically to use or resell Electricity purchased hereunder, or significant changes in
price in the PJM Market will not be invoked by either Party as the basis for a change in
compensation under this Section. In the event that the Parties are not able to agree on the
materiality of the increased costs or obligations, or the amount of appropriate compensation, the
Parties will resolve the matter in accordance with Section 3.6 and Article 9.

44  Credit Requirements. Should MAEM’s creditworthiness, financial responsibility, or
performance viability become unsatisfactory as a result of either the absence of an investment grade
rating or a downgrade in its credit rating below BBB- by Standard & Poors, or below Baaa by
Moodys, the Authority may require at its option either: (i) the posting of a letter of credit, (ii) a cash
prepayment, (iii) a parent guarantee from Mirant Americas, Inc., or (iv) the posting of other
acceptable collateral or security by MAEM. If MAEM fails to provide such satisfactory assurances
of its ability to perform this transaction within two (2) Business Days of demand therefore, the
Authority (in addition to exercising any and all remedies available at law or in equity, expressly
inclusive of, but not limited to withholding, setting off against or recouping from amounts otherwise
due, owing or which may become due or owing from MAEM) may: (i) suspend performance under
the Agreement, or (ii) immediately terminate the Agreement, calculating, in its reasonable discretion
the amount of its costs, expenses and losses incurred due to MAEM’s inability to provide
satisfactory assurances of its ability to perform and presenting MAEM with a demand therefor
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which must be paid within three (3) Business Days of receipt. If MAEM’s credit rating returns to
the level warranted in Section 2.1, the need for additional credit will cease and any such additional
credit provided by MAEM will either be returned to, or may be terminated by, MAEM, as
applicable.

ARTICLE 5. LIMITATIONS AND DUTY TO MITIGATE

5.1. Limitation of Remedies, Liabilities and Damages. The Parties confirm that the express
remedies and measures of damages provided in this Agreement satisfy the essential purposes hereof.
For breach of any provision for which an express remedy or measure of damages is provided, such
express remedy or measure of damages will be the sole and exclusive remedy, the obligor's liability will
be limited as set forth in such provision and all other remedies or damages at law or in equity are
waived. If no remedy or measure of damages is expressly herein provided, the obligor's liability will be
limited to direct actual damages only, such direct actual damages will be the sole and exclusive remedy,
and all other remedies or damages at law or in equity are waived. Unless expressly herein provided,
neither Party will be liable for any consequential, incidental, punitive, exemplary or indirect damages,
lost profits or other business interruption damages, by statute, in tort or contract, under any indemnity
provision or otherwise. It is the intent of the Parties that the limitations herein imposed on remedies
and the measure of damages be without regard to the cause or causes related thereto, including the
negligence of any Party, whether such negligence be sole, joint or concurrent, or active or passive. To
the extent any damages required to be paid hereunder are liquidated, the Parties acknowledge that
damages are difficult or impossible to determine, otherwise obtaining an adequate remedy is
inconvenient and the liquidated damages constitute a reasonable approximation of the harm or loss.

5.2. Duty to Mitigate. Each Party agrees to use commercially reasonable efforts to
mitigate any damages it may incur as a result of the other Party’s performance or non-performance of
this Agreement. The Authority will have a period not to exceed two (2) Business Days in which to
commence its efforts to mitigate damages hereunder as a result of an unexcused failure of MAEM to
receive Electricity pursuant to Sections 3.5.

ARTICLE 6. BILLING, PAYMENT, AND PRICE

6.1.  Price. The price to be paid to the Authority for all Electricity delivered under this
Agreement (the “Contract Price”) will be as set forth in Exhibit B, incorporated herein. The Contract
Price will apply for a period of thirty six (36) months commencing on January 1, 2001 (the “Initial
Price Periad”). The price to be paid the Authority for Electricity following the Initial Price Period will
be determined pursuant to Section 1.2.

6.2. Billing and Payment.

(@ Within ten (10) days of the beginning of each Billing Period, MAEM will
transmit to the Authority a statement setting forth the total quantity of Electricity that was scheduled by
the Authority pursuant to Section 3.2 and Electricity delivered to the Delivery Point during the prior
Billing Period. The statement also will identify any other charges due either the Authority or MAEM
under this Agreement during such Billing Period and the amounts due therefor. Payment to the




Authority will be based on quantities of Electricity delivered to the Delivery Point as measured at the
Metering Point pursuant to Section 6.3.

)] On or before the twenty-fifth (25th) day of each Billing Period following delivery
of Electricity by the Authority (or if such day is not a Business Day, the immediately following
Business Day), MAEM will pay, by wire transfer, the amount set forth on such statement to the
payment address provided in Exhibit C. Overdue payments will accrue interest at the Interest Rate
from, and including, the due date to, but excluding, the date of payment. If MAEM, in good faith,
disputes a statement, MAEM will make timely payment of the statement as rendered and will provide a
written explanation of the basis for the dispute. Any such disputes will be submitted for resolution by
the Parties who are members of the Operating Committee, subject to the additional dispute resolution
measures set forth in Section 3.6 and Article 9. If the Parties are unable to resolve the dispute in this
manner, any amounts disputed on any subsequent statement relating to the same matter may be
withheld by MAEM pending final resolution of the dispute. Any amounts under dispute by MAEM
that ultimately are determined not to have been due to the Authority will be paid to MAEM within ten
(10) days of such determination and will include interest accrued at the Interest Rate applied from the
date the disputed payment initially was made by MAEM to, but excluding, the date of payment.
Inadvertent overpayments will be returned by the Authority upon request or deducted by MAEM from
subsequent payments.

6.3. Metering.

(a) Electricity delivered to MAEM from the RRF will be metered by the Authority at the
Metering Point and paid for on a monthly basis to the Authority or its designee in accordance with
Section 6.2 and will be measured by metering devices owned, installed, maintained and read by the
Authority in accordance with Prudent Ultility Practices and specifications to be established by the
Operating Committee. The Authority may meet its obligations under this Section by receiving data
from meters owned and maintained by a third party, e.g. PEPCO.

®) The Authority will inspect and test all of its metering devices at its own expense
upon installation and thereafter at least as frequently as required by American National Standards
Institute (ANSI) Standards. The Authority will provide MAEM with reasonable advance notice of,
and permit a representative of MAEM to witness and verify, such inspections and tests and any
adjustments to be made thereto in accordance with this Section. Upon request by MAEM, the
Authority will perform additional inspections or tests of any Authority metering device. The
Authority and MAEM will agree on a mutually convenient time for such tests as well as the testing
procedures to be performed, and the Authority will permit a qualified representative of MAEM to
inspect or witness such testing of any metering device. The actual expense of any such requested
additional inspection or testing will be borne by MAEM unless, upon such inspection or testing, a
metering device is found to register inaccurately by more than +/- two tenths of one percent (0.2%),
in which event the expense of the requested additional inspection or testing will be borne by the
Authority. If an Authority metering device is found to be defective or inaccurate it will be adjusted,
repaired, replaced, and/or re-calibrated by the Authority. MAEM may install, own and operate its
own meters and metering equipment, the cost of which will be borne by MAEM. If the Authority
meets its obligations under 6.3 (a) by using meters owned and maintained by a third party, the
Authority, or its designated agent, will ensure that the obligations under this Section 6.3 (b) are met.
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(c) Adjustments for Inaccurate Meters. If a metering device that is used for billing under
Section 6.2 of this Agreement fails to register, or if the measurement made by such metering device
is found upon testing to be inaccurate by more than +/- two tenths of one percent (0.2%) an
adjustment will be made correcting all measurements by the inaccurate or defective metering device
for billing purposes for both the amount of the inaccuracy and the period of the inaccuracy, in the
following manner: if the Parties cannot agree on the actual period during which the inaccurate
measurements were made, the period during which the measurements are to be adjusted will be the
shorter of (A) one-half of the period from the last previous test of the metering device, or (B) the
180 days immediately preceding the test which found the metering device to be defective or
inaccurate, provided that any meters owned by MAEM may, by agreement of the Parties, be used for
purposes of making the adjustments described in this Section.

(d) Adjustments to Statements. To the extent that the adjustment period covers a period
of deliverables for which payment has already been made by MAEM, the corrected measurements
as determined in accordance with Section 6.3(c) will be used to re-compute the amount due for the
period of the inaccuracy and such amounts will be used to adjust the previous payments by MAEM
for this period based on such re-computed amount. If the difference is a positive number, then that
difference will be paid by MAEM to the Authority; if the difference is a negative number, then that
difference will be paid by the Authority to MAEM. Payment of such difference will be made in
accordance with Section 6.2.

(¢) Remote Telemetry. Upon request from MAEM, the Authority will, consistent with
Prudent Utility Practices, provide MAEM with reasonable access to pulse initiating contacts that the
Authority may utilize. MAEM may elect to install and maintain at its own expense, as part of the RRF,
remote telemetry equipment and any ancillary equipment necessary for the operation and maintenance
of such remote telemetry equipment. If MAEM elects to install such equipment, and upon request from
the Authority, MAEM will, consistent with Prudent Utility Practices, provide the Authority with
reasonable access to pulse initiating contacts that MAEM may utilize. At all times, each Party agrees to
keep all of its meter locations associated with the RRF clean, clear and accessible to the other Party,
and to its authorized agents, upon reasonable advance notice.

6.4.  Audit. Each Party has the right, during normal working hours, to examine the records of
the other Party to the extent reasonably necessary to verify the accuracy of any statement, charge or
computation made pursuant to this Agreement. If requested, a Party will provide to the other Party
statements evidencing the quantities of Electricity delivered at the Delivery Point. If any such
examination reveals any inaccuracy in any statement, the necessary adjustments in such statement and
the payments thereof will be made promptly; provided, however, that no adjustment for any statement
or payment will be made unless objection to the accuracy thereof was made prior to the lapse of three
(3) years from the receipt thereof, and provided further, that this Section 6.4 will survive any
termination of the Agreement for a period of the lesser of three (3) years from the date of such
termination, or three (3) years from the rendition of any statement or payment obligation, for the
purpose of such statement and payment objections. The cost of any audit under this Section 6.4 will be
borne entirely by the Party initiating such examination, unless such audit reveals an error or inaccuracy
of at least 10% or $20,000 (whichever is greater) of the amount invoiced over that period, not to exceed
three (3) years, compared to the amount that the examination reveals should have been invoiced over
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the period, in which case the Party responsible for the error or inaccuracy will bear the costs of the

examination.
ARTICLE 7. TAXES

7.1.  Taxes. The payment of any and all present or future federal, state, county, or municipal
Taxes, or other lawful taxes imposed by any other entity in connection with operation or maintenance
of the RRF, or the sale of Electricity under this Agreement, will be the sole and exclusive responsibility
and obligation of the Authority. The Authority will indemnify, defend and hold harmless MAEM from
any Claims for such payments. Each Party will use commercially reasonable efforts to administer this
Agreement so as to minimize the imposition of Taxes, including any New Taxes. MAEM will be
responsible for all costs, including Taxes for Electricity delivered hereunder, beyond the Delivery Point.
MAEM will indemnify, defend and hold harmless the Authority from any Claims for such costs.

ARTICLE 8. INSURANCE AND PENALTIES

8.1. Coverage. The Authority will maintain throughout the Term of this Agreement, or
cause to be so obtained and maintained, “occurrence” form insurance policies and coverage with
respect to the RRF that are customarily maintained for power generation facilities of similar size and
type throughout the utility industry and that include, at a minimum, the following coverage:

(a) Commercial General Liability Insurance with bodily injury and property damage
combined single limits of at least $1 million per occurrence, including but not limited
to coverage for Premises-Operations, Owners and Contractors Protective,
Products/Completed Operations Hazard, Explosion, Collapse, Underground,
Contractual Liability, Broad Form Property Damage including Completed
Operations, and Watercraft Protcction and Indemnity Liability, as applicable.

(b) Workers” Compensation Insurance which complies with the law of the State of
Maryland and Employers’ Liability Insurance with limits of at least $1 million.

(c)  Comprehensive Automobile Insurance with bodily and property damage combined
single limits of at least $1 million per occurrence covering vehicles owned, hired, or
non-owned.

(d)  Excess Umbrella Liability Insurance with a single limit of at least $10 million per
occurrence in excess of the limits of insurance provided in (a) and (c) above.

(e) All Risk Property Insurance Coverage and Boiler and Machinery Insurance Coverage
against damage to the RRF in amounts not less than the full replacement cost of the
RRF and subject to a deductible amount consistent with Prudent Utility Practices.

8.2. Notice. The Authority will provide sixty (60) days written notice to MAEM prior to
the cancellation, termination, non-renewal or material change of such insurance.

8.3.  Certificates. The Authority will provide, or cause its insurers or the agents thereof to
provide, MAEM with certificates of insurance evidencing the policies and endorsements described
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above. Failure to provide such certification will not relieve the Authority of the insurance
requirements described herein, nor will failure to obtain or maintain such insurance relieve, or in
any way reduce, any obligation or liability imposed on the Authority elsewhere in this Agreement.

8.4. Deductibles. Any deductibles for the coverages specified in Section 8.1 will be for
the account of the Authority.

8.5.  Fines and Penalties. Any fines or penalties imposed or assessed against the
Authority or its employees, agents, contractors or subcontractors for noncompliance with the
requirements of the law, rule, regulation, ordinance, license, permit or other governmental
requirement in connection with the construction or operation of the RRF or this Agreement will be
the sole and exclusive responsibility and obligation of the Authority. Similarly, any fines or
penalties imposed or assessed against MAEM or its employees, agents, contractors or
subcontractors for noncompliance with the requirements of the law, rule, regulation, ordinance,
license, permit or other governmental requirement in connection with this Agreement will be the
sole and exclusive responsibility and obligation of MAEM.

ARTICLE 9. DISPUTE RESOLUTION

9.1.  Arbitration Proceedings.

() Subject to Section 3.6, any dispute or need of interpretation arising out of this
Agreement may be submitted to binding arbitration upon the request of either Party, subject to
agreement of the non-requesting Party. The arbitration proceeding will be conducted by one arbitrator
who has not previously been employed by either Party, is qualified by education or experience to decide
the matters relating to the questions in dispute, and does not have a direct or indirect interest in either
Party or the subject matter of the arbitration. Such arbitrator will either be as mutually agreed by the
Parties within thirty (30) days after written notice from the Party requesting arbitration, or failing
agreement, will be selected under the commercial arbitration rules of the American Arbitration
Association ("AAA"). Such arbitration will be held in alternating locations chosen by each Party,
commencing with a location to be selected by MAEM, within the Washington, D.C. metropolitan area,
or in any other mutually agreed upon location. The commercial arbitration rules of the AAA will apply
to the extent not inconsistent with the rules herein specified. Either Party may initiate arbitration by
written notice to and written consent from the other Party, and the arbitration will be conducted
according to the following: (i) the hearing will be conducted on a confidential basis; subject to Section
10.4; (ii) at the conclusion of the hearing, each Party will present a suggested resolution to the
arbitrator; (iii) the arbitrator may select either suggested resolution or may make his or her own
decision, subject to the limitation that the decision must resolve the dispute in a manner consistent with
the intent of the Parties as reflected in the terms of this Agreement; (iv) the arbitrator will issue a
confidential written opinion containing his or her decision; subject to Section 10.4; (v) each Party will
divide equally the cost of the arbitrator and the hearing and each Party will be responsible for its own
expenses and those of its counsel and representatives; and (vi) any offer made or the details of any
negotiation regarding the dispute prior to arbitration and the cost to the Parties of their representatives
and counsel will not be admissible.
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(b) Each Party agrees it will not seek judicial review or appeal concerning the determination
resulting from any dispute that is submitted to arbitration pursuant to Section 9.1(a), provided that any
monetary award of the arbitrator may be enforced in any court of competent jurisdiction by the Party in
whose favor such monetary award is made.

9.2. Judicial Remedies. Except as specifically limited in this Agreement, including
Section 9.1, neither Party will be precluded from pursuing its rights and remedies, whether at law or in
equity, in an appropriate judicial forum.

ARTICLE 10. MISCELLANEOUS

10.1. Assignment. Neither Party will assign or delegate its rights and obligations hereunder
without the prior written consent of the other Party, such consent not to be unreasonably withheld.
Either Party may, without the consent of the other Party (but without relieving itself from obligations
and liability hereunder), (i) transfer, sell, pledge, encumber or assign this Agreement or the accounts,
revenues or proceeds hereof in connection with any financing or other financial arrangements, (ii)
transfer or assign and delegate this Agreement to an affiliate of such Party, or (iii) transfer or assign and
delegate this Agreement to any person or entity succeeding to all or substantially all of the assets of
such Party; provided, however, that in each such case, any such assignee will agree in writing to be
bound by the terms and conditions hereof. The Party making any such assignment will promptly
provide the other Party with notice thereof.

10.2. Notices. All notices, requests, statements or payments will be made as specified in
Exhibit C, incorporated herein. Notices required to be in writing will be delivered by letter, facsimile
or other documentary form. Notice by facsimile or hand delivery will be deemed to have been received
by the close of the Business Day on which it was transmitted or hand delivered (unless transmitted or
hand delivered after 5:00 p.m., in which case it will be deemed received at the close of the next
Business Day). Notice by overnight mail or courier will be deemed to have been received one Business
Day after it was sent. A Party may change its addresses by providing notice of same in accordance
herewith.

10.3. Governing Law. This Agreement and the rights and duties of the Parties hereunder will
be governed by and construed, enforced and performed in accordance with the laws of the State of
Maryland, without regard to principles of conflicts of law. The Parties agree that venue will be limited
to either the federal district courts in the District of Maryland, Southern Division, or the state courts in
Montgomery County, Maryland.

10.4. Confidentiality. Except as may be necessary for the Authority to satisfy its obligations
to the County under applicable Law and contracts, the Authority will not disclose information provided
to it by MAEM that is deemed to be commercial or financial information and is exempt from disclosure
as such under the Maryland Public Information Act. MAEM will clearly identify and mark any
information or documents provided to the Authority that it believes is exempt from disclosure and will
defend and hold the Authority harmless against any and all costs the Authority may incur if any
information is not released at the request of MAEM.

13




10.5. Expenses. Except as expressly provided in Section 9.1, a Defaulting Party will, on
demand, indemnify and hold harmless the Non-Defaulting Party for and against all reasonable out-of-
pocket expenses, including legal fees, incurred by the Non-Defaulting Party by reason of the
enforcement and protection of its rights under this Agreement.

10.6. Waiver of Jury Trial. Each Party herein waives its respective right to any jury trial with
respect to any litigation arising under, or in connection with, this Agreement,

10.7. Survival. All indemnity and confidentiality provisions will survive the termination of
this Agreement. All obligations provided in this Agreement will remain in effect for the purpose of
complying herewith.

10.8. Consent to Record. Consistent with industry practice, each Party consents to the
recording of its representatives' telephone conversations without further notice, and any such tape
recordings may be submitted in evidence in any arbitration or other legal proceeding for the purpose of
establishing any matter relating to this Agreement.

10.9. Severability. Any provision declared or rendered unlawful by any applicable court of
law or regulatory agency or deemed unlawful because of a statutory change will not otherwise affect the
remaining lawful obligations that arise under this Agreement.

10.10. Third Party Rights. This Agreement will not impart any rights enforceable by any third
party (other than a permitted successor or assignee bound to this Agreement), except any rights the
County may have as a third-party beneficiary hereunder. Nothing contained in this Agreement will
grant any rights to or obligate any Party to provide any services hereunder directly to or for retail
customers of any Party, except any rights the County may have as a third-party beneficiary hereunder.

10.11. No Waiver. No waiver by a Party of any breach or default by the other Party will be
construed as a waiver of any other default.

10.12. No Partnership; Independent Contractor. Nothing in this Agreement will be construed
to create a partnership or joint venture between the Parties. MAEM is an independent contractor and
neither MAEM nor its employees or agents are acting as agents of the Authority or the County.

10.13. Non-conviction of Bribery. MAEM declares and affirms that, to the best of its
knowledge, none of its officers, directors, or employees directly involved in obtaining contracts has
been convicted of bribery, attempted bribery, or conspiracy to bribe under the laws of any state or the
federal government,

10.14. General. Except for the letter agreement between the Parties dated December 15, 2000,
this Agreement (including the Exhibits attached hereto) constitutes the entire agreement between the
Parties relating to the subject matter herein contemplated. No amendment or modification to this
Agreement will be enforceable unless reduced to writing and executed by both Parties. The term
"including" when used in this Agreement will be by way of example only and will not be considered in
any way to be in limitation. The headings used herein are for convenience and reference purposes only.
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DEFINITIONS - EXHIBIT A

All references to Sections and Exhibits are to those set forth in or appended to this
Agreement. Reference to any document means such document as amended from time to time
and reference to any Party includes any permitted successor or assignee thereof. The following
definitions and any terms defined internally in this Agreement will apply to the Agreement and to
all notices and communications made pursuant to the Agreement.

“Agreement” will have the meaning specified in the Preamble of this Agreement.

“Ancillary Services” means the services necessary to support the transmission of capacity
and energy from resources to load while maintaining reliable operation of the transmission system.

"Authority” will have the meaning specified in the Preamble of this Agreement.

“Bankruptcy Proceeding” means with respect to a Party, such entity (i) is dissolved (other
than pursuant to a consolidation, amalgamation or merger), (ii) makes an assignment or any general
arrangement for the benefit of creditors, (iii) institutes or has instituted against it a proceeding
seeking a judgment of insolvency or bankruptcy or any other relief under any bankruptcy or
insolvency or other law affecting creditors’ rights and, in the case of any such proceeding or petition
instituted or presented against it, such proceeding or petition (A) results in a judgment of insolvency
or bankruptcy or the entry of an order for its winding-up or liquidation or (B) is not withdrawn,
dismissed or discharged within thirty (30) days after the institution or presentation thereof, (iv)
otherwise becomes bankrupt or insolvent (however evidenced), (v) has a secured Party take
possession of all or substantially all of its assets or has an action or proceeding taken or levied
against all or substantially all of its assets and such secured Party maintains possession, or any such
action or proceeding is not dismissed, in either case within thirty (30) days thereafter, or (vi) is
unable to pay its debts or admits in writing its inability generally to pay its debts as they fall due.

“Billing Period” means a calendar month.

“Business Day” means a day on which Federal Reserve member banks in New York City are
open for business; and a Business Day will open at 8:00 am. and close at 5:00 p.m. Eastern
Prevailing Time.

“Capable of Delivering” means the amount of Electricity that the RRF is deemed to be
capable of producing but for, at the time, and for the duration, of: (a) MAEM’s request that the
Authority reduce the output of the RRF pursuant to Section 3.1(b), (b) a forced outage or any failure
of the PEPCO Line as set forth in Section 3.1(d)(ii), or; (c) MAEM’s unexcused failure to receive
pursuant to Section 3.5. Such amount will be calculated in accordance with Exhibit G. The
determination of the amount of Electricity that the RRF is Capable of Delivering will be made by the
Operating Committee, subject to the dispute resolution procedures set forth in Section 3.6 and
Article 9.
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“Claims” means all claims or actions, threatened or filed and, whether groundless, false or
fraudulent, that directly or indirectly relate to the subject matter of an indemnity, and the resulting
losses, damages, and expenses, excluding attormeys' fees and court costs, whether incurred by
settlement or otherwise, and whether such claims or actions are threatened or filed prior to or after
the termination of this Agreement.

“Contract Price” means the price, in $U.S. per unit of Electricity, to be paid by MAEM to the
Authority for the purchase of Electricity as set forth in Exhibit B.

“County” means Montgomery County, Maryland.

“Delivery Point” means the agreed point of delivery and receipt of Electricity as described
and depicted in Exhibit D and designated as the Interconnection Point in the PIM Interconnection
Service Agreement, included as Exhibit I, which is attached hereto and incorporated herein.

“Defaulting Party” will have the meaning specified in Section 4.2(a).

“Deficiency Amount” will have the meaning specified in Section 3.5(a).

“Early Termination Date” will have the meaning specified in Section 4.2(a).

“Eastern Prevailing Time” (or “EPT”) means Eastern Standard or Daylight time, as
applicable.

“Effective Date” will have the meaning specified in Section 1.1.

“Electricity” means Energy and/or Net Capacity and/or Ancillary Services having the
qualities, properties and other characteristics specified herein.

“Energy” means the electric energy produced by the RRF measured in mWh.

“Bquitable Defenses” means any bankruptcy, insolvency, reorganization and other laws
affecting creditors’ rights generally, and with regard to equitable remedies, the discretion of the court
before which proceedings to obtain same may be pending.

“Event of Default” will have the meaning given in Section 4.1.
“FERC” means the Federal Energy Regulatory Commission, or any successor agency thereto.

“Flow Control Covenant” will have the meaning ascribed thereto in Section 5.11 of the
County’s Master Authorization, attached hereto as Exhibit F, and incorporated herein by reference.

“Force Majeure” means an event not anticipated as of the Effective Date, which is not within

the reasonable control of the Party (or in the case of third party obligations or facilities, the third
party) claiming suspension (the "Claiming Party"), and which, by the exercise of due diligence, the
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Claiming Party, or third party, is unable to overcome or avoid or cause to be avoided. Force
Majeure includes, but is not restricted to: acts of God, fire, civil disturbance, shortage of materials,
sabotage, action or restraint by court order or public or governmental authority (so long as the
Claiming Party has not applied for or assisted in the application for, and has opposed where and to
the extent reasonable, such government action); provided, however, that neither the loss of MAEM's
markets nor MAEM's inability economically to use or resell Electricity purchased hereunder will
constitute an event of Force Majeure. Force Majeure does not include market changes, such as price
spikes or market decay, or extreme temperatures for an extended period of time. If the Claiming
Party is a Governmental Entity, Force Majeure does not include any action taken by the
Governmental Entity in its governmental capacity.

“Governmental Entity” means a municipality, county, governmental board, agency, or other
political subdivision or public entity of the United States, any state or territory or any foreign state.
PJM L.L.C. is not itself considered a Governmental Entity for purposes of this Agreement.

“Initial Price Period” has the meaning set forth in Section 6.1.

“Interest Rate” means, for any date, two (2) percent over the per annum rate of interest
equal to the prime lending rate as may from time to time be published in The Wall Street Journal
under "Money Rates"; provided, however, that the Interest Rate will never exceed the maximum
lawful rate permitted by applicable law.

“Law” means any law, rule, regulation, order, writ, judgment, decree or other legal or
regulatory determination by a court, regulatory agency or governmental authority of competent

jurisdiction.

“Legal Proceedings™ means any suits, proceedings, judgments, rulings or orders by or before
any court or any governmental authority.

“MAEM” will have the meaning specified in the Preamble of this Agreement..
“mWh” means megawatt hours.

“Maryland Public Information Act” means Sections 10-611 et seq. of the State Government
Article of the Maryland Annotated Code.

“Metering Point” means the point at which Electricity from the RRF is metered for billing
and payment purposes under Sections 6.2 and 6.3 as described and depicted in Exhibit E,
incorporated herein, or at such other point as the Parties mutually may agree.

“Mitigation Loss™ has the meaning specified in Section 3.5(c).

“Net Capacity’” means the total credit for installed capacity of the RRF as recognized by PJM
L.L.C. for a given period.
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“New Taxes” means (i) any Taxes enacted and effective afier the Effective Date, including,
without limitation, that portion of any Taxes or New Taxes that constitutes an increase, or (i1) any
law, order, rule or regulation, or interpretation thereof, enacted and effective after the Effective Date
resulting in the application of any Taxes to a new or different class of parties.

“Non-Defaulting Party” will have the meaning specified in Section 4.2(a).
“Operating Committee” will have the meaning specified in Section 3.6.
“Qperator” means Covanta Montgomery, Inc.

“QOriginal Agreement” has the meaning set forth in the Background section of this
Agreement.

“PEPCQ"” has the meaning set forth in the Background section of this Agreement..

“PEPCO Interconnection Agreement’ means the “Interconnection Agreement (NEMWDA)
by and between PEPCO and the Authority” to be entered into by PEPCO and the Authority, as such
agreement has been filed with and accepted by the FERC.

“PEPCO Line” means the 69 kV line running from the Delivery Point to the point of
termination of the 69 kV line from the RRF between power circuit breakers numbers 34B and 34C
in the PEPCO 69 kV substation at Station “H”, as depicted in drawing SK-5654, sheet 2 of 2 and
depicted in Exhibit H, which is attached hereto and incorporated herein.

“PJM Interconnection Service Agreement” means the “Interconnection Service Agreement
Between PJM Interconnection, L.L.C. and Northeast Maryland Waste Disposal Authority” attached
hereto as Exhibit I and incorporated herein.

“PIM L.L.C.” means the PJM Interconnection, L.L.C.

“PIM Market” means the PJM Interchange Energy Market as defined in the Amended and
Restated Operating Agreement of the PJM Interconnection, L.L.C.

“Prudent Utility Practices” means the standard of practice obtained by exercising that degree
of skill, diligence prudence and foresight that reasonably could be expected from a skilled and
experienced operator engaged in the operation and maintenance of a municipal solid waste fired
electric generating facility. Prudent Utility Practices are not intended to be limited to the optimum
practice, method or technique to the exclusion of all others, but rather to be a spectrum of possible
practices, methods or techniques each meeting the standard set forth in the previous sentence, any
one of which could reasonably have been expected to obtain the desired result in a manner
reasonably commensurate with safety, performance, dependability, efficiency and economy.
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“Regulatory Approvals” means all current and future valid and applicable Laws, orders,
statutes, and regulations of courts or regulatory bodies (state or federal) having jurisdiction over a

Party.
“RRF" has the meaning set forth in the Background section of this Agreement.
“Summer Months” means the calendar months of June, July, August and September.

“Taxes” means any or all ad valorem, property, occupation, severance, gencration, first use,
conservation, Btu or electricity, transmission, utility, gross receipts, privilege, sales, use,
consumption, excise, lease, Transaction, and other taxes or New Taxes, govemmental charges,
licenses, fees, permits and assessments, or increases therein, other than taxes based on net income or
net worth.

“Term” will have the meaning specified in Article 1.

"Unit Contingent" means that the Authority's obligation to deliver Electricity from the RRF
will vary depending on the availability of the RRF.

“Winter Months” means the calendar months of October, November, December, January,
February, March, April and May.
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PRICE - EXHIBIT B

The prices paid during the Initial Price Period will be the total of Energy, Net Capacity, and
Ancillary Services as follows:

e Energy
Summer Months: $63/mWh On Peak Hours
$21/mWh Off Peak Hours
Winter Months: $37/mWh On Peak Hours
$21/mWh Off Peak Hours
¢ Net Capacity $3.50/mWh
¢ Ancillary Services $0.50/mWh

“Summer Months™ means the months of June through and including
September,

“Winter Months™ means the months of October through and including
May.

“NERC Holidays” means the following: New Year’s Day, Memorial Day,
Independence Day, Labor Day, Thanksgiving Day, and Christmas Day.

“On Peak Hours” means all hours commencing with the Hour Ending
("HE") 0800 through and including HE 2300 during all business days
(Monday to Friday) excluding “NERC Holidays.”

“Off Peak Hours” means all hours that are not On Peak Hours.

These prices will be valid for the Initial Price Period regardless of any change by PIM
that results in the PJM market no longer valuing installed capacity.
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GENERAL NOTICES - EXHIBIT C

MAEM:

NOTICES & CORRESPONDENCE: PAYMENTS (Wire Transfer)
Mirant Americas Energy Marketing, LP Bank of America, N.A.
1155 Perimeter Center West, Suite 130 Dallas, Texas 75265

Atlanta, GA 30338-5416
Attention: Legal Department
Fax No.: (678) 579-5890
Phone No.: (678) 579-5000

INVOICES:

Mirant Americas Energy Marketing, LP
1155 Perimeter Center West, Suite 130
Atlanta, GA 30338-5416

Attention: Accounts Payable

Fax No.: (678) 579-5768

Phone No.: (678) 579-5196

Authority:

NOTICES. CORRESPONDENCE & INVOICES:
Northeast Maryland Waste Disposal Authority

25 South Charles Street

Suite 2105

Baltimore, MD 21201-3330

Attention: Executive Director

Fax No.: (410) 333-2721

Phone No.: (410) 333-2730
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For Credit to: MAEM-Receivables
Attention: Accounting

ABA No.: 111000012

Account No.: 3751003269

Phone No.: (678) 579-5196

PAYMENTS:

The Bank of New York

101 Barclay Street, 21W

New York, NY 10286

ABA No.: 021-000-018

Account No.: 268797; GLA No.: 111-565
Account Name: NMWDA County Credit
Attn: Mike White (212) 815-4813




DELIVERY POINT - EXHIBIT D

The Delivery Point is the jaw-end terminals of the 69 kV, line-side, breaker isolating
switch located in the Authority’s switchyard, identified as the Points of Interconnection and as
depicted in the attached one-line diagram, Exhibit H, and identified as the Interconnection Point
in the attached PJM Interconnection Service Agreement, Exhibit I, both of which are
incorporated herein.
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METERING POINT - EXHIBIT E

The Metering Point will be at the point identified as “Meter Equip.” as depicted in drawing SK-
5654, sheet 2 of 2, Exhibit H, which is attached hereto and incorporated herein. The Parties
contemplate revising Exhibit H to depict a new Metering Point to accommodate meters to be
owned and installed by the Authority.
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MASTER AUTHORIZATION - EXHIBIT F

[ATTACHED]
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“CAPABLE OF DELIVERING” CALCULATION - EXHIBIT G

Unscheduled Reduction:

During the first hour of an unscheduled reduction, the Electricity that the RRF would be Capable
of Delivering will be deemed equal to the average generation output, measured in mWh,
produced during the previous two (2) hours. During subsequent hours, the amount of Electricity
that the RRF would have been Capable of Delivering will be calculated as if there were a
scheduled reduction as described below,

Scheduled Reduction:

If the Authority, in their sole discretion, can reasonably recover the lost revenues through
additional processing during subsequent hours of operation, no additional compensation will
apply. Alternatively, if the Authority deems it necessary to bypass steam that would otherwise be
directed to the turbine to generate Electricity or that the reduction in load causes a measurable
loss in turbine efficiency, the amount of Electricity that the RRF would be Capable of Delivering
is calculated by multiplying the amount of steam that was generated by the boilers during the
duration of the reduction and .0953 mWHh/klb. The duration of the reduction will be measured as
the time at which the Operator begins to bypass steam through the time that the Operator has
restored full electrical output to the original schedule.

For Both Scheduled and Unscheduled Reductions:
The Operator logs steam flows from the boilers every half hour. If the reduction of output begins

or ends in the middle of a half hour block, the steam flow will be prorated over the half hour
period.
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PEPCO LINE - EXHIBIT H

[ATTACHED]




PJM INTERCONNECTION SERVICE AGREEMENT — EXHIBIT 1

The Parties agree that the attached draft is substantially in the form of the final document and that
the Parties will replace the attached draft with the final version after execution.
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