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COUNSEL TO THE OFFICIAL COMMITTEE OF  
UNSECURED CREDITORS OF MIRANT CORPORATION, ET AL. 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

IN RE: §  Chapter 11 
 § 
MIRANT CORPORATION, et al., §  Case No. 03-46590-DML-11 
 § 
Debtors. §  Jointly Administered 

MIRANT COMMITTEE’S MOTION TO QUASH DISCOVERY REQUESTS 
PROPOUNDED BY EQUITY COMMITTEE IN CONNECTION WITH MIRANT 

COMMITTEE’S APPLICATIONS TO RETAIN SHEARMAN & STERLING, 
CAPSTONE CORPORATE RECOVERY AND PA CONSULTING 
AND REQUEST FOR EXPEDITED CONSIDERATION OF SAME 

TO THE HONORABLE D. MICHAEL LYNN, 
UNITED STATES BANKRUPTCY JUDGE: 

The Official Committee of Unsecured Creditors of Mirant Corporation, et al. (the 

“Mirant Committee”), for its Motion to Quash Discovery Requests Propounded by the Official 

Committee of Equity Security Holders (the “Equity Committee”) in Connection with the Mirant 

Committee’s Applications (collectively the “Applications”) for Entry of a Final Order \Pursuant 
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to Section 1103(b) of the Bankruptcy Code Authorizing the Retention of Shearman & Sterling 

LLP (“S&S”), Capstone Corporate Recovery LLC (“Capstone”) and PA Consulting Group, Inc. 

(“PA”) and Request for Consideration of Same, respectfully represents: 

BACKGROUND 

1. 

2. 

On May 6, 2004, the Mirant Committee filed the Applications to retain 

S&S, Capstone and PA, together with accompanying disclosure affidavits (docket nos. 3786 to 

3791).  On May 10, 2004, the S&S Application was supplemented on the issue of 

“disinterestedness” (docket no. 3861).  On May 13, 2004, the Debtors filed a response to the 

S&S Application (docket no. 3926).  On May 14, 2004, the Equity Committee filed its response 

to all of the Applications (docket no. 3934), and the Debtors filed a response to the Capstone and 

PA Applications (docket no. 3940).  On May 17, 2004, the Mirant Committee filed its Reply to 

the various responses to the Applications (docket no. 3943).  Following a hearing on May 17, 

2004, the Court granted the Applications on an interim basis by orders entered May 27, 2004, 

(docket nos. 4059, 4074 and 4075), providing parties in interest with an opportunity to object to 

final approval of the proposed retentions. 

On June 16, 2004 (over one month after the disclosures were made in 

connection with the filing of the Applications), the Equity Committee filed its objection to the 

final retention of S&S, Capstone and PA (docket no. 4298), asserting that the Applications 

should be denied because, inter alia, S&S, Capstone and PA are not “disinterested” persons.  No 

objection was filed by the Debtors to the interim retention orders becoming final orders.  A final 

hearing on the Applications was originally scheduled to take place on June 23, 2004; however, at 

the request of the Equity Committee, the hearing was continued for two (2) weeks until July 7, 

2004.  The Mirant Committee responded to the Equity Committee’s objection on July 6, 2004 

(docket no. 4514). 
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3. At the hearing on July 7, 2004, the Court continued the hearing on the 

Applications for one (1) additional week until July 14, 2004, and denied the request made by 

counsel to the Equity Committee for a longer continuance so that the Equity Committee could 

take discovery in connection with the Applications.  This was the first time the Equity 

Committee requested or otherwise raised the issue of discovery in connection with the 

Applications.  Indeed, no discovery was sought in connection with the Equity Committee’s 

original objection to the Applications, any of the Mirant Committee’s responses thereto, the 

Debtors’ objections to the Applications, or in connection with the previously scheduled (and then 

continued) hearing.  As of July 7, the Applications had been pending before the Court for over 

two (2) full months, and the Equity Committee’s original objection had been pending for fifty-

three (53) days. 

EQUITY’S EXTREMELY TARDY AND OVERREACHING DISCOVERY REQUESTS 

4. On the evening of July 7, counsel for the Equity Committee sent a letter 

requesting extensive discovery and depositions from the Mirant Committee.  See letter dated July 

7, 2004 from Andrew Dash to Paul Silverstein, attached hereto as Exhibit “A”.  In particular, the 

Equity Committee requested no fewer than seven (7) depositions and many thousands of pages 

of documents.  By letter dated July 8, 2004, the Mirant Committee informed the Equity 

Committee that the requested discovery (i) was untimely, irrelevant, and substantially identical to 

the discovery requested by the Equity Committee in connection with its aborted request for a 

2004 examination of Citibank, and (ii) appeared to be inconsistent with the Court’s denial of the 

Equity Committees’ request for a further continuance of the hearing on the Applications.  See 

letter dated July 8, 2004 from Paul Silverstein to Andrew Dash, attached hereto as Exhibit “B” 

(the “Silverstein Letter”).  The Mirant Committee agreed to designate its hearing witnesses in 

accordance with the Local Rules.  See Silverstein Letter. 
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5. By further letter on July 8 (attached hereto as Exhibit “C”), the Equity 

Committee took issue with the Silverstein Letter, and thereafter (at 6:30 p.m. Eastern Time) 

served the extensive discovery requests attached hereto as Exhibit “D”  Specifically, the  

discovery sought by the Equity Committee includes depositions from seven (7) different parties, 

including Simpson Thacher & Bartlett, LLP, Huron Consulting Group, S&S (encompassing, 

amongst other things, the attorneys most knowledgeable about S&S’s engagements for Citibank 

during the period January 1, 2000 to date and the percent of S&S’s revenues derived from 

Citibank engagements during the same period), Risk Capital Management Partners, Citibank, a 

representative of the Debtors knowledgeable about letters of credit, and any witness(es) 

designated by the Mirant Committee to testify at the hearing.  In addition, the Equity Committee 

seeks document production concerning, among other things, the agenda and minutes for each 

meeting of the Mirant Committee at which the naming of Citibank as Chair and/or the retention 

of S&S, PA and/or Capstone was discussed or considered, the Miller, Buckfire work schedule 

showing the proposed time line for the substitution of new professionals, and communications 

among Citibank, the Mirant Committee, and/or the MAGI Committee concerning the retention of 

S&S and/or Capstone.  See generally Exhibit “D” attached hereto. 

6. The Mirant Committee respectfully submits that the Court already 

indicated at the July 7th hearing that the discovery period had expired and that this type of 

discovery would not be taken in advance of the adjourned hearing date.  The Court denied the 

Equity Committee’s request for a lengthier continuance in order to conduct discovery, and ruled 

that the hearing would proceed without pre-hearing discovery. 

ARGUMENT 

7. Not only are the Equity Committee’s discovery requests untimely, but 

also, as Exhibit “D” demonstrates, such requests are extremely overbroad, burdensome, 
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irrelevant, not reasonably calculated to lead to the discovery of admissible evidence, and 

propounded for the purposes of harassment of the Mirant Committee and delay of these 

proceedings. 

8. As stated earlier, the Equity Committee has had nearly two (2) months to 

conduct investigations and discovery with respect to the Applications, but has at all turns failed 

to do so.  Furthermore, on July 7, the Court denied the Equity Committee’s request for a more 

lengthy continuance so that discovery could be conducted. 

9. Even more egregious, however, is that the discovery requests propounded 

by the Equity Committee are palpably improper as they seek information related to the inner 

workings of the Mirant Committee, its deliberations, and the reason and manner by which it 

determined to hire S&S, Capstone and PA.  Simply put, the discovery sought by the Equity 

Committee is nothing more than an attempt to secure the information requested in connection 

with its now-voluntarily-withdrawn Rule 2004 examination request (see docket nos. 3092 

(Equity Committee 2004 motion), 3367 (Citibank objection) and notation of withdrawal entered 

on April 7, 2004), and to seek other information to which it is otherwise not entitled.  The 

Applications do not present the appropriate context for the Equity Committee to pursue what 

appears to be a personal agenda against S&S and Citibank or otherwise re-urge the voluntarily 

withdrawn 2004 examination request.  The discovery requests should, therefore, be quashed in 

their totality. 

REQUEST FOR EXPEDITED HEARING 

10. Given the impending July 14 hearing, the Mirant Committee respectfully 

requests an immediate hearing on these matters at the Court’s earliest convenience on Friday, 

July 9, 2004 (or as soon thereafter as the Mirant Committee may be heard), and is available 
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either in person or via telephone as the Court may wish.  An appropriate motion for expedited 

hearing is being filed simultaneously herewith. 

WHEREFORE, the Mirant Committee respectfully requests that the Court quash the 

Equity Committee’s discovery requests, and grant such other and further relief as may be just 

and proper. 

 Respectfully submitted this 9th day of July, 2004. 

ANDREWS KURTH LLP 
 
 
By: /s/ Jason S. Brookner 
 Jason S. Brookner 
 State Bar No. 24033684  
1717 Main Street, Suite 3700 
Dallas, Texas  75201 
Telephone: (214) 659-4400 
Facsimile: (214) 659-4401 
 
 Paul N. Silverstein 
 S.D.N.Y. Bar No. PS-5098   
 Richard Baumfield 
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450 Lexington Avenue 
New York, New York  10017  
Telephone: (212) 850-2800  
Facsimile:  (212) 850-2929 
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Fredric Sosnick  
S.D.N.Y. Bar No. FS-3326 
Scott C. Shelley 
S.D.N.Y. Bar No. SS-1013  
599 Lexington Avenue  
New York, New York  10022  
Telephone:  (212) 848-4000 
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CERTIFICATE OF SERVICE 

 
The undersigned hereby certifies that on the 9th day of July, 2004, he caused a true and 

correct copy of the foregoing document to be served on the parties appearing below via e-mail. 

 
 
      /s/ Jason S. Brookner 
      Jason S. Brookner 
 
Thomas E. Lauria, Esq. 
White & Case LLP 
Wachovia Financial Center 
200 South Biscayne Blvd. 
Miami, Florida 33131 
Email:   tlauria@whitecase.com 
Attorneys for the Debtors 
 
Deborah Williamson 
Tom Rice 
Cox & Smith Incorporated 
112 East Pecan Street, Suite 1800 
San Antonio, Texas 78205 
Email:   ddwillia@coxsmith.com 
    trice@coxsmith.com 
Attorneys for the MAGI Committee 
 

Robin Phelan 
Judith Elkin 
Haynes and Boone, LLP 
901 Main Street, Suite 3100 
Dallas, Texas  75202 
Email:  phelanr@haynesboone.com 
   elkinj@haynesboone.com 
Attorneys for the Debtors 
 
Bruce Zirinsky 
Gregory Petrick 
Cadwalader Wickersham & Taft 
100 Maiden Lane 
New York, New York 10038 
Email:   bruce.zirinsky@cwt.com 
    gregory.petrick@cwt.com 
Attorneys for the MAGI Committee 
 

George McElreath 
Office of the United States Trustee 
1100 Commerce Street, Room 9C60 
Dallas, Texas 75242 
Email:  george.f.mcelreath@usdoj.gov 

Eric Taube 
Hohmann, Taube & Summers, L.L.P. 
100 Congress Avenue, Suite 1600 
Austin, Texas  78701 
Email:   erict@hts-law.com 
Attorneys for the Equity Committee 
 

Rich Roberson 
Gardere Wynne Sewell 
3000 Thanksgiving Tower 
1601 Elm Street 
Dallas, Texas 75201 
Email: rroberson@gardere.com 
Attorneys for the Examiner 

Edward Weisfelner  
Brown, Rudnick, Berlack Israels  
   LLP 
120 West 45th Street 
New York, New York  10036 
Email:   eweisfelner@brbilaw.com 
(and lscharf@brbilaw.com, and 
hsiegel@brbilaw.com) 
Attorneys for the Equity Committee 
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