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ATTORNEYS FOR THE DEBTORS AND DEBTORS-IN-POSSESSION 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

 )  
In re ) Chapter 11 Case 
 )  
MIRANT CORPORATION, et al., ) Case No. 03-46590 (DML) 
 ) Jointly Administered 
 Debtors. )  
 )  

MOTION OF THE DEBTORS FOR ENTRY OF AN ORDER 
PURSUANT TO SECTIONS 105(a) AND 363 OF THE BANKRUPTCY CODE 

AND FED. R. BANKR. P. 9019 FOR APPROVAL OF A COMPROMISE 
AND SETTLEMENT WITH MASSEY UTILITY SALES COMPANY 

PURSUANT TO A COAL TRANSACTION CONFIRMATION  

A HEARING WILL BE CONDUCTED ON THIS MATTER ON 
OCTOBER 22, 2003 AT 10:30 A.M. IN COURTROOM NO. 128, UNITED 
STATES BANKRUPTCY COURT, 501 WEST 10TH STREET, FORT 
WORTH, TEXAS.  IF YOU OBJECT TO THE RELIEF REQUESTED, 
YOU MUST RESPOND IN WRITING, SPECIFICALLY ANSWERING 
EACH PARAGRAPH OF THIS PLEADING.  UNLESS OTHERWISE 
DIRECTED BY THE COURT, YOU MUST FILE YOUR RESPONSE 
WITH THE CLERK OF THE BANKRUPTCY COURT WITHIN 
TWENTY DAYS FROM THE DATE YOU WERE SERVED WITH THIS 
PLEADING.  YOU MUST SERVE A COPY OF YOUR RESPONSE ON 
THE PERSON WHO SENT YOU THE NOTICE; OTHERWISE, THE 
COURT MAY TREAT THE PLEADING AS UNOPPOSED AND GRANT 
THE RELIEF REQUESTED. 
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TO THE HONORABLE D. MICHAEL LYNN, UNITED STATES BANKRUPTCY JUDGE: 

Mirant Corporation (“Mirant”) and Mirant Americas Development, Inc., as general 

partner of Mirant Americas Energy Marketing, LP (“MAEM”), along with their affiliated debtors 

(collectively, the “Debtors”), file this motion (the “Motion”) for entry of an order pursuant to 

sections 105(a) and 363 of title 11 of the United States Code, 11 U.S.C. §§ 101-1330, as 

amended (the “Bankruptcy Code”) and Rule 9019 of the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”), approving that certain Coal Transaction Confirmation between 

MAEM and Massey Utility Sales Company (“Massey”), which embodies a compromise and 

settlement of claims arising from the termination of a Master Agreement (as described below) 

between MAEM and Massey, and in support of the Motion, respectfully represent as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

PROCEDURAL BACKGROUND 
 

2. Chapter 11 Filing.  Commencing on July 14, 2003, and concluding in the 

early morning hours of July 15, 2003, (the “Petition Date”), certain of the Debtors (collectively, 

the “Initial Debtors”) filed voluntary petitions in this Court for relief under chapter 11 of title 11 

of the United States Code, 11 U.S.C. §§ 101-1330, as amended (the “Bankruptcy Code”).1  On 

                                                
1   Concurrently, Mirant caused two of its Canadian subsidiaries, Mirant Canada Energy Marketing, Ltd and 

Mirant Canada Energy Marketing Investments, Inc. (collectively, the “Canadian Debtors”) to commence 
plenary insolvency proceedings (the “Canadian Proceedings”) in the Court of Queen’s Bench of Alberta 
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August 18, 2003, Mirant EcoElectrica Investments I, Ltd. and Puerto Rico Power Investments, 

Ltd. (collectively, the “New Debtors”) commenced chapter 11 cases under the Bankruptcy Code.  

The Debtors continue to manage and operate their businesses as debtors-in-possession pursuant 

to sections 1107 and 1108 of the Bankruptcy Code. 

3. Joint Administration.  On July 15, 2003, this Court granted the motion for 

an order requesting that the bankruptcy estates of the Initial Debtors be jointly administered.  On 

September 8, 2003, the Court entered the order approving joint administration of the cases of the 

New Debtors with those of the original Debtors.  Also on September 8, 2003, the Court granted 

the motion for an order directing that orders entered in the cases of the Initial Debtors be made 

applicable to those of the New Debtors.  

4. Creditors’ Committees.  On July 25, 2003, the Office of the United States 

Trustee for the Northern District of Texas announced the formation of two official unsecured 

creditors’ committees; one for Mirant Corporation and the other for Mirant Americas 

Generation, LLC (collectively, the “Creditors’ Committees”).  The appointment lists of members 

of the Creditors’ Committees were filed in their respective chapter 11 cases on July 25, 2003.   

5. Equity Committee.  On September 18, 2003, the Office of the United 

States Trustee for the Northern District of Texas announced the formation of the official 

committee of equity security holders for Mirant Corporation (the “Equity Committee,” together 

with the Creditors’ Committees, the “Committees”).  The appointment list of the members of the 

Equity Committee was filed in the chapter 11 case of Mirant Corporation on September 18, 

2003. 

                                                                                                                                                       
Judicial District of Calgary (the “Canadian Court”) pursuant to the Companies’ Creditors Arrangement Act.  
The Canadian Debtors are subject to the sole and exclusive jurisdiction of the Canadian Court. 
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FACTUAL BACKGROUND 

A. The Debtors’ Business Operations 

6. Mirant and its direct and indirect subsidiaries, including the New Debtors, 

comprise one of the world’s largest generators and marketers of electricity.  Through its direct 

and indirect subsidiaries, Mirant produces, sells and delivers reliable energy products and 

services to utilities, municipal systems, aggregators, electric-cooperative utilities, producers, 

generators, marketers and large industrial customers in North America, the Philippines and the 

Caribbean.  Mirant’s core business centers on the production and sale of electricity and electrical 

capacity (essentially the ability to produce electricity on demand).  Mirant currently owns or 

controls more than 21,800 megawatts of electric generating capacity around the world, of which 

more than 18,000 megawatts is located in the United States.  In 2002, Mirant produced 73 

million megawatt-hours of electricity, sold 312 million megawatt-hours of electricity and sold or 

marketed an aggregate average of 21 billion cubic feet per day of natural gas.   

7. Mirant employs in excess of 7,000 employees worldwide, of which 

approximately 1,100 employees are based at Mirant’s corporate headquarters in Atlanta and 

approximately 5,900 employees are based at operating facilities.  In 2002, Mirant recorded a 

$542 million loss in earnings before interest, taxes and depreciation on a consolidated basis.  Its 

2002 operating revenues were approximately $6.4 billion. 

B. The Coal Transaction Confirmation 

8. Prior to the Petition Date, MAEM and Massey entered into the Master 

Coal Purchase and Sale Agreement, dated as of November 19, 2001, including all amendments, 

thereto, transactions and confirmations thereunder (the “Master Agreement”).  Pursuant to the 
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Master Agreement, Massey agreed to supply coal to MAEM upon the terms and conditions set 

forth in the Master Agreement.  A copy of the Master Agreement is attached hereto as Exhibit A.   

9. Shortly after the Petition Date, MAEM determined in the exercise of its 

business judgment that the Master Agreement was burdensome as its pricing for the supply of 

coal was above current market conditions.  Under the Master Agreement, the price of coal was 

$42.60 per net ton  (or $1.638/mmbtu).2  Accordingly, MAEM began negotiations with Massey 

in an effort to reach an agreement that would reflect mutually beneficial terms while eliminating 

MAEM’s exposure to damages resulting from a rejection of the Master Agreement under section 

365 of the Bankruptcy Code. 

10. As a result of arms’ length negotiations between MAEM and Massey, the 

parties have agreed to terminate the Master Agreement and executed the Coal Transaction 

Confirmation, dated September 18, 2003, a copy of which is attached hereto as Exhibit B.  

Under the terms of the Coal Transaction Confirmation, Massey agrees to, among other things, (i) 

supply approximately 200,000 tons of coal at a contract price of $32.60 per net ton (or 

$1.2835/mmbtu), subject to adjustment based upon actual calorific value3 received, from 

September 1, 2003 through December 31, 2003 (the “Contract Term”),4 and (ii) the termination 

of the Master Agreement.  

                                                
2  The term “mmbtu” is short for “million British Thermal Units.” A British Thermal Unit 

(“btu”) is used as a quantity of measure of heat.  

3  Calorific value is the measurable quantity of heat produced by the complete combustion of a 
given mass of a fuel.  Under the terms of the Coal Transaction Confirmation, the contract 
price will be adjusted, on a monthly basis, to reflect the actual calorific value of the coal 
received. 

4  The Contract Term encompasses the remaining term of the Master Agreement. 
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11. The Debtors believe that the pricing under the Coal Transaction 

Confirmation reflects current market conditions.  In exchange for the reduced pricing under the 

Coal Transaction Confirmation, MAEM has agreed to take delivery of the coal at a different time 

and to take delivery of coal with a lower calorific value.  The Debtors believe that the lower 

calorific value coal has no effect on MAEM’s ability to use the coal.   

12. Pursuant to the terms of the Coal Transaction Confirmation, neither party 

will attempt to effect any right of setoff with respect to postpetition transactions or prepetition 

obligations arising under the Master Agreement.  Additionally, under the Coal Transaction 

Confirmation, Massey and its successors, assigns, affiliated agencies, agents, and employees 

agree to forever release and discharge MAEM and its successors, assigns, affiliated agencies, 

agents, and employees from any and all claims, obligations, and liabilities arising under or 

related to the Master Agreement and other related agreements. 

13. Except for the requirement of Court approval and the releases granted to 

MAEM, the terms of the Coal Transaction Confirmation are usual and customary.  MAEM 

believes that the compromise and settlement embodied in the Coal Transaction Confirmation is 

in the best interest of its estate as it will reduce the price risk associated with scheduling and 

receiving coal supplies from Massey under the Master Agreement and eliminate damages 

associated with any potential rejection of the Master Agreement.  

RELIEF REQUESTED 

14. By this Motion, MAEM respectfully requests entry of an order pursuant to 

sections 105(a) and 363 of the Bankruptcy Code and Bankruptcy Rule 9019 authorizing MAEM, 

effective as of September 1, 2003, to (i) enter into, and perform under, the Coal Transaction 



 
MOTION OF THE DEBTORS FOR ENTRY OF AN ORDER PURSUANT TO 
SECTIONS 105(a) AND 363 OF THE BANKRUPTCY CODE AND FED. R. 
BANKR. P. 9019 FOR APPROVAL OF A COMPROMISE AND 
SETTLEMENT WITH MASSEY UTILITY SALES COMPANY PURSUANT 
TO A COAL TRANSACTION CONFIRMATION  
D-1171617.1 

 
 
 
 
 
 
 

Page 7 of 11 
 

 

Confirmation, and (ii) terminate the Master Agreement. 

APPLICABLE AUTHORITY 

15. This Court is authorized to approve MAEM’s entry into the Coal 

Transaction Confirmation in settlement of all claims arising from the termination of the Master 

Agreement.  Section 105 of the Bankruptcy Code provides, in pertinent part, that “[t]he court 

may issue an order . . . necessary or appropriate to carry out the provisions of [the Bankruptcy 

Code].” 11 U.S.C. § 105(a).  In turn, Bankruptcy Rule 9019 provides, in part, that “[o]n motion 

by the [debtor-in-possession] and after notice and a hearing, the court may approve a 

compromise or settlement.” FED. R. BANKR. P. 9019(a).  This rule empowers the Bankruptcy 

Court to approve compromises and settlements if they are “fair and equitable and in the best 

interest of the estate.” Official Committee of Unsecured Creditors v. Cajun Electric Power 

Cooperation, Inc. (In re Cajun Electric Power Cooperative, Inc.), 119 F.3d 349, 355 (5th Cir. 

1997); see also, Feld v. Zale Corporation (In re Zale Corp.), 62 F.3d 746, 754 (5th Cir.1995) 

(stating that “the ‘fair and equitable’ determination does not give the bankruptcy court 

jurisdiction over settlement conditions that do not bear on the court's duties to preserve the estate 

and protect creditors.”).  A decision to accept or to reject a compromise or settlement is within 

the sound discretion of the Court. See 9 Collier on Bankruptcy ¶ 9019.02 (15th ed. Rev. 2001).  

“Compromises are favored in bankruptcy” because they minimize the costs of litigation and 

further the parties’ interest in expediting administration of a bankruptcy estate.  Myers v. Martin 

(In re Martin), 91 F.3d 389, 393 (3d Cir. 1996) (citing 9 Collier on Bankruptcy ¶ 9019.03[1] 

(15th ed. Rev. 2001)).  The settlement need not result in the best possible outcome for the debtor, 

but must not “fall beneath the lowest point in the range of reasonableness.” Vaughn v. Drexel 
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Burnham Lambert Group, Inc. (In re Drexel Burnham Lambert Group, Inc.), 134 B.R. 499, 505 

(Bankr. S.D.N.Y. 1991). 

16. In deciding whether to approve a settlement, a bankruptcy court does not 

conduct a mini-trial on the merits or engage in an independent investigation into the 

reasonableness of the proposed settlement, but instead “relies heavily on the trustee” and the 

court generally defers to the trustee’s judgment provided there is “a legitimate business 

justification” for the settlement.  Martin, 91 F.3d at 395.  Basic to the process of evaluating 

proposed settlements, then, is “the need to compare the terms of the compromise with the likely 

rewards of litigation.”  Protective Comm. for Indep. Stockholders of TMT Trailer Ferry, Inc. v. 

Anderson, 390 U.S. 414, 425 (1968).  Courts will approve a debtor’s settlement if the settlement 

is in the best interests of the estate.  See In re Marvel Entertainment Group, Inc., 222 B.R. 243, 

249 (D. Del. 1998).   

17. Bankruptcy courts have applied the following factors in determining 

whether a settlement should be approved: (1) the probability of success in litigation, with due 

consideration for the uncertainty in fact and law; (2) the complexity and likely duration of 

litigation and any attendant expenses, inconvenience and delay; (3) the proportion of creditors 

who do not object to, or who affirmatively support the proposed settlement; and (4) the extent to 

which the settlement is truly the product of arms’ length bargaining and not the product of fraud 

or collusion. See In re Cajun Electric Power Cooperative, Inc., 119 F.3d at 356.   

18. MAEM and Massey propose to terminate the Master Agreement and 

resolve all issues thereunder, including any damage claims without litigation, since the 

probability of success of achieving comparable results as the settlement with Massey for the 
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Debtors is uncertain.  If MAEM and Massey cannot resolve their dispute by entry into the Coal 

Transaction Confirmation, it is possible that future litigation could result in additional, 

unnecessary expense for MAEM. Moreover, the Debtors believe that the settlement is in the best 

interest of the creditors and will be supported by the creditors constituencies.  Lastly, the 

agreement to terminate the Master Agreement and to enter into the Coal Transaction 

Confirmation was the product of arms’ length negotiations, and not the product of fraud or 

collusion.  Accordingly, MAEM believes that the entry into the Coal Transaction Confirmation 

is appropriate in light of the relevant factors and should be approved by this Court. 

19. The Debtors believe that they are authorized to enter into agreements 

similar to the Coal Transaction Confirmation in the ordinary course of their business.  By this 

Motion, the Debtors are seeking specific authority to enter into the Coal Transaction 

Confirmation for the purpose of settling any potential claims arising from the termination of the 

Master Agreement.   

20. MAEM believes that the termination of the Master Agreement and entry 

into the Coal Transaction Confirmation is in the best interests of its estate and constitutes a sound 

exercise of business judgment because is allows for the continued supply of coal to MAEM at a 

more favorable price, and it enables MAEM to eliminate or avoid associated price risks, potential 

litigation, and any disputes regarding the parties’ setoff rights or claims, if any, arising under the 

Master Agreement.   
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 WHEREFORE, the Debtors respectfully request that this Court enter an order, 

substantially in the form attached hereto, (i) approving the Coal Transaction Confirmation and 

the compromise and settlement of claims embodied therein and (ii) granting such other and 

further relief as the Court may deem just and proper. 

Dated: Fort Worth, Texas 
September 26, 2003 

      HAYNES and BOONE, LLP 
901 Main Street 
Suite 3100 
Dallas, TX 75202 
(214) 651-5000 
 

 
  By:  Robin Phelan    

Robin Phelan 
State Bar No. 15903000 
Judith Elkin 
State Bar No. 06522200 
Ian Peck 
State Bar No. 24013306 
 
 -and- 
 
Thomas E Lauria 
State Bar No. 11998025 
Craig H. Averch 
State Bar No. 01451020 
WHITE & CASE LLP 
Wachovia Financial Center 
200 South Biscayne Boulevard  
Miami, Florida 33131 
(305) 371-2700 
 

 ATTORNEYS TO THE DEBTORS   
AND DEBTORS-IN-POSSESSION 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he has authorized BSI as service agent to cause to serve a 
true and correct copy of the foregoing Motion upon all parties on the Limited Service List and 
the parties listed below via United States first class mail, postage prepaid, on the 26th day of 
September 2003 in accordance with the Federal Rules of Bankruptcy Procedure. 
 
      /s/ Robin Phelan 
 
 
Massey Utility Sales Company 
Attn:  Thomas P. Dougherty, Jr., Vice President 
P.O. Box 26765 
Richmond, Virginia  23219 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

 )  
In re ) Chapter 11 Case 
 )  
MIRANT CORPORATION, et al., ) Case No. 03-46590 (DML) 
 ) Jointly Administered 
 Debtors. )  
 )  

ORDER PURSUANT TO SECTIONS 105(a) AND 363 OF THE BANKRUPTCY  
CODE AND FED. R. BANKR. P. 9019 APPROVING THE COMPROMISE 

AND SETTLEMENT WITH MASSEY UTILITY SALES COMPANY 
PURSUANT TO A COAL TRANSACTION CONFIRMATION  

 
Upon consideration of the motion dated September 26, 2003 (the “Motion”) of 

Mirant Corporation (“Mirant”) and Mirant Americas Development, Inc., as general partner of 

Mirant Americas Energy Marketing, LP (“MAEM”), as debtors and debtors-in-possession, for 

the entry of an order pursuant to sections 105(a) and 363 of the Bankruptcy Code1 and 

Bankruptcy Rules 9019, approving that certain Coal Transaction Confirmation between MAEM 

and Massey Utility Sales Company (“Massey”), dated September 18, 2003,  that embodies the 

compromise and settlement of claims arising from the termination of that certain Master Coal 

Purchase and Sale Agreement between MAEM and Massey, dated as of November 19, 2001, 

including all amendments, thereto, transactions and confirmations thereunder (the “Master 

Agreement”); and it appearing that the Court has jurisdiction over this matter and the relief 

requested in accordance with 28 U.S.C. sections 157 and 1334; and it appearing that due notice 

of the Motion has been provided as set forth in the Motion, and that no other or further notice 

need be provided; and it further appearing that the relief requested in the Motion is in the best 

                                                
1  Capitalized terms not otherwise defined herein shall have the same meanings ascribed to them in the Motion. 
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interests of the Debtors and their estates and creditors; and upon all of the proceedings heard 

before the Court; and after due deliberation and sufficient cause appearing therefor, it is 

ORDERED that the Motion is granted; and it is further 

ORDERED that the Coal Transaction Confirmation and compromise and 

settlement of claims and releases embodied therein is approved effective September 1, 2003; and 

it is further 

ORDERED that the Master Agreement is deemed terminated, effective as of 

September 1, 2003, pursuant to the terms of the Coal Transaction Confirmation; and it is further 

ORDERED that in accordance with the Coal Transaction Confirmation, neither 

MAEM nor Massey shall attempt to effect a right of setoff with respect to the postpetition 

transactions or prepetition obligations under the Master Agreement; and it is further 

ORDERED that the Court shall retain jurisdiction to hear and determine all 

matters relating to implementation and enforcement of this Order. 

SIGNED THIS ____ DAY OF OCTOBER, 2003 

 

____________________________________ 
D. Michael Lynn 
United States Bankruptcy Judge 

 


