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ATTORNEYS FOR THE
OWNER LESSORS/PARTICIPANTS

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION
§
IN RE: § Chapter 11 Case
§
MIRANT CORPORATION, et al, § Case No. 03-46590 (DML)
§ Jointly Administered
DEBTORS. §
§ Hearing Date and Time:
§ October 15, 2003 at 10:30 AM
§

THE OWNER LESSORS/PARTICIPANTS’

MOTION REQUESTING ADEQUATE PROTECTION IN
CONNECTION WITH THE DEBTORS’ MOTION FOR FINAL
RELIEF PURSUANT TO SECTION 364 OF THE BANKRUPTCY
CODE (A) AUTHORIZING THE DEBTORS TO OBTAIN SECURED
DEBTOR-IN-POSSESSION FINANCING:; (B) APPROVING AGREEMENTS
RELATING TO THE FOREGOING: AND (C) GRANTING RELATED RELIEF

TO THE HONORABLE D. MICHAEL LYNN, UNITED STATES BANKRUPTCY JUDGE:
COME NOW the Owner Lessors/Participants' and submit their Motion Requesting

Adequate Protection in connection with the “Debtors’ Motion for Final Relief Pursuant to

' The Owner Lessors/Participants are comprised of the following: (1) SEMA OP4 LLC, SEMA OP5
LLC, SEMA OP6 LLC, SEMA OP7 LLC, Morgantown OL3 LLC, Morgantown OL4 LLC, Dickerson OL2 LLC,
and Dickerson OL3 LLC, all of which are special purpose entities affiliated with Bank One, N.A.; SEMA OP1 LLC,
SEMA OP2 LLC, SEMA OP3 LLC, Morgantown OL1 LLC, Morgantown OL2 LLC, and Dickerson OL1 LLC, all
of which are special purpose entities affiliated with Verizon Capital Corporation; and (3) SEMA OP8 LLC, SEMA
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Section 364 of the Bankruptcy Code (A) Authorizing the Debtors to Obtain Secured Debtor-In-
Possession Financing; (B) Approving Agreements Relating to the Foregoing; and (C) Granting
Related Relief,” filed on September 5, 2003. In support thereof, the Owner Lessors/Participants
respectfully state as follows:
I JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of this Motion pursuant to 28
U.S.C. §§ 157 and 1334, the Standing Order of Reference of the United States District Court for
the Northern District of Texas, and 11 U.S.C. §§ 361, 363, 364 and 365. This is a core
proceeding pursuant to 28 U.S.C. § 157(b)(2)(A). Venue of these chapter 11 cases is proper
pursuant to 28 U.S.C. §§ 1408 and 1409.
II. FACTUAL BACKGROUND

2. As outlined in the Owner Lessors/Participants’ “Limited Objection to the
Debtors’ Motion for Final Relief Pursuant to Section 364 of the Bankruptcy Code (A)
Authorizing the Debtors to Obtain Secured Debtor-In-Possession Financing; (B) Approving
Agreements Relating to the Foregoing; and (C) Granting Related Relief,” filed on October 1,
2003, and incorporated herein, if the DIP Financing Motion is approved, the DIP Facility would
cause the Debtors to violate certain covenants within the leases (including the Participation

Agreements, the Facility Lease Agreements, the Facility Site Lease and Easement Agreements,

OP9 LLC, Morgantown OL5 LLC, Morgantown OL6 LLC, Morgantown OL7 LLC, and Dickerson OL4 LLC, all of
which are special purpose entities affiliated with UnionBanCal Corporation.
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and the Facility Site Sublease Agreements) between MirMa and the Owner Lessors/Participants
(collectively the “Power Plant Leases).2

3. More specifically, violations of the Power Plant Leases would prejudice the
Owner Lessors/Participants’ interests in the cash flows of MirMa, as well as the cash flows of
the Chalk Point Generating Station and the Potomac Generating Plant (the “Negative Pledge
Properties™). It is these cash flows which MirMa uses to make the lease payments owed to the
Owner Lessors/Participants, which are in turn used to pay down the debt owed by the Owner
Lessors/Participants on the Morgantown Base-Load Units 1 and 2 and Dickerson Base-Load
Units 1, 2 and 3 (collectively the “Power Plants™). The rights to these cash flows are therefore
property interests of the Owner Lessors/Participants requiring protection under the Fifth
Amendment Takings Clause and requiring adequate protection under sections 361 and 363(e) of
the Bankruptcy Code.
I11. RELIEF REQUESTED

4. By this Motion, the Owner Lessors/Participants request this Court order, pursuant
to §§ 361 and 363(e) of the Bankruptcy Code, that the Debtors provide adequate protection3 of

the Owner Lessors/Participants’ interests in the cash flows of MirMa and its subsidiaries,

> The Owner Lessors/Participants believe that the Participation Agreements, the Facility Lease

Agreements, the Facility Site Lease and Easement Agreements, and the Facility Site Sublease Agreements together
constitute the Power Plant Leases for purposes of Section 365(d)(3) of the Bankruptcy Code. See In re T&H Diner,
Inc., 108 B.R. 448 (D.N.J. 1989) (construing documents collateral to the lease as being part and parcel of the lease
for purposes of 365(d)(3)).

*  The Owner Lessors/Participants believe that they requested adequate protection as part of their Limited
Objection when they stated “the Owner Lessors/Participants’ rights to those cash flows will be damaged, rights that
the Owner Lessors/Participants argue are not being adequately protected by the DIP Financing Motion and the DIP
Facility.” (Limited Objection 9 42). However, to more articulate that claim for adequate protection, the Owner
Lessors/Participants submit this motion.
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including the Negative Pledge Properties, to comply with the terms of the Power Plant Leases,
retroactive to the Petition Date, including, but not limited to:

A. Payment of all fees and expenses due and to be due under the Power Plant Leases,
including any increases in rents due under the terms of said Power Plant Leases;
and

B. Compliance with all provisions of the Power Plant Leases, including all non-
monetary obligations required to be performed under Section 365(d)(3) of the
Code;

The Owner Lessors/Participants further request that the Debtors demonstrate their ability to
comply with any order granting this adequate protection.
IV.  ADEQUATE PROTECTION STANDARD AND ANALYSIS

5. A chapter 11 debtor in possession may use property of its estate in the ordinary
course of business without notice and a hearing. See 11 U.S.C. § 363(c)(1). However, a debtor
does not enjoy the right to unfettered use of that property. See In re Island Helicopter Corp., 63
B.R. 515, 520 (Bankr.E.D.N.Y. 1986). Where a creditor leases property to a debtor, a court must
condition the debtor’s use on adequate protection being furnished for that creditor’s, or lessor’s,
interest in the property. See 11 U.S.C. § 363(e). The Owner Lessors/Participants, as lessors, are
entitled to adequate protection to protect their interests during the pendency of the Debtors’
cases. In re MS Freight Distribution, Inc., 172 B.R. 976, 980 n.4 (Bankr.W.D.Wash. 1994)
(“Section 363(e) by its express terms authorizes an entity whose property is to be leased by the
debtor to seek adequate protection™); In re RB Furniture, Inc., 141 B.R. 706, 713

(Bankr.C.D.Cal. 1992) (“Section 363 sets forth the conditions under which a debtor may use

property in which others have an interest, including lessors.”).
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6. The concept of adequate protection is derived from the Fifth Amendment
protection of property interests as enunciated by the Supreme Court. Ultimate Sportsbar, Inc. v.
United States, 48 Fed. Cl. 540, 2001 U.S. Claims LEXIS 11 (2001) (citing Wright v. Union
Central Life Ins. Co., 311 U.S. 273 (1940)); Louisville Joint Stock Land Bank v. Radford, 295
U.S. 555 (1935).

7. Section 363(e) specifically provides—

Notwithstanding any other provision of this section, at any time, on request of any

entity that has an interest in property used..., or proposed to be used..., by the

trustee,’ the court, with or without a hearing, shall prohibit or condition such
use...as is necessary to provide adequate protection of such interest.

11 U.S.C. § 363(e) (emphasis added). Thus, Section 363(¢e) of the Bankruptcy Code mandates
adequate protection for interest holders. 11 U.S.C § 363(e).

8. Property interests are created and defined by state law; unless some federal
interest requires a different result, there is no reason why such interests should be analyzed
differently simply because an interested party is involved in a bankruptcy proceeding. Butner v.
United States, 440 U.S. 48, 55 (1979); accord, Nobelman v. American Sav. Bank, 508 U.S. 324,
329 (1993). Furthermore, the debtor-in-possession’s property is subject to others’ equities in it.
In re Buttes Resources Co., 89 B.R. 613, 617 (S.D.Tex. 1988) (citing In re Monongahela Rye
Liquors, 141 F.2d 864, 869 (3d Cir. 1944)).

9. Here, the Owner Lessors/Participants clearly have property rights in the cash

flows from MirMa and its subsidiaries, including the Negative Pledge Properties, property rights

4 Although the text of 363(e) refers to trustee, the rights and obligations of the trustee apply with equal

force to debtors in possession. 11 U.S.C. § 1107(a).
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that entitle the Owner Lessors/Participants to adequate protection. Thus, the right of the Debtors
to use the Power Plants and Negative Pledge Properties is subject to the Debtors’ obligation to
provide the Owner Lessors/Participants with adequate protection of their property interests in not
only the Power Plants, but also in the cash flows from MirMa and its subsidiaries and the
Negative Pledge Properties.

10. Section 361 of the Bankruptcy Code provides that a debtor in possession may
provide adequate protection of an entity’s interest in property by: (i) making cash payments to
such entity for the diminution in value of such property; (ii) granting such entity an additional or
replacement lien; or (iii) granting such entity other relief which will result in the realization of
the indubitable equivalent of such entity’s interest in such property. 11 U.S.C. § 361.
Significantly, however, § 361 prohibits the grant of an administrative expense under § 503(b)(1)
as the sole source of adequate protection. Therefore, the Debtors must demonstrate that the
required adequate protection will actually be forthcoming and not just promised. See 11 U.S.C.
§ 363(0)(1) (the debtor bears the burden of proving that the creditor’s interests are adequately
protected).

11.  With respect to a lease of non-residential real property, adequate protection is
generally defined by compliance with the payments and terms specified under the lease. In re
Ernst Home Center, Inc., 209 B.R. 955, 965-66 (Bankr.W.D.Wash. 1997) (lessors of realty have
a right to receive timely payments under 365(d)(3), with that right ringing hollow if the debtor
had no right to adequate protection). However, adequate protection also requires that the debtor-

lessee comply with all non-monetary obligations under the lease. RB Furniture, 141 B.R. at 714
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(Bankr.C.D.Cal. 1992) (The court, analyzing the requirements of Section 365(d)(3), ordered that
in addition to escrowing rents payable to the lessor, the debtor was also required to “perform all
other obligations under the Lease as adequate protection for its continued use of the Property”
until the debtor either assumed or rejected the lease).

12.  In order for the Owner Lessors/Participants’ interests to be adequately protected,
the Debtors must not only continue to make the lease payments due under the Power Plant
Leases, they must also comply with the non-monetary terms of the Power Plant Leases.

13. The Debtors’ obligations under the Power Plant Leases are governed by Section
365(d)(3) of the Bankruptcy Code. Section 365(d)(3) requires the Debtors to “timely perform all
the obligations of the debtor...arising from and after the order for relief under any unexpired
lease of nonresidential real property, until such lease is assumed or rejected.” 11 U.S.C. §
365(d)(3). Thus, pursuant to (A) the plain language of 365(d)(3), (B) the legislative history of
365(d)(3), and (C) caselaw interpreting 365(d)(3), the Debtors must perform all obligations
owing to the Owner Lessors/Participants under the Power Plant Leases, including the non-
monetary obligations to not encumber the assets of MirMa and its subsidiaries and the Negative
Pledge Properties.

A. The Plan Language of Section 365(d)(3) Requires Performance of “All”
Obligations, Including Non-Monetary Obligations

14. When interpreting the meaning of a statute, courts must first focus on the

language of the statute. Hughes Aircraft Co. v. Jacobson, 525 U.S. 432, 438, 119 S.Ct. 755, 142

> Although the text of 365(d)(3) refers to trustee, the rights and obligations of the trustee apply with

equal force to debtors in possession. 11 U.S.C. § 1107(a).
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L.Ed.2d 881 (1999). “[C]ourts must presume that a legislature says in a statute what it means
and means in a statute what it says there. When the words of a statute are unambiguous, then,
this first canon is also the last: ‘judicial inquiry is complete.”” Conn. Nat’l Bank v. Germain, 503
U.S. 249, 253-54, 112 S.Ct. 1146, 117 L.Ed.2d 391 (1992) (quoting Rubin v. United States, 449
U.S. 424, 430, 101 S.Ct. 698, 66 L.Ed.2d 633 (1981)) (internal citations omitted); United States
v. Ron Pair Enters., 489 U.S. 235, 240-41, 109 S.Ct. 1026, 103 L.Ed.2d 290 (1989) (“[A]s long
as the statutory scheme is coherent and consistent, there generally is no need for a court to
inquire beyond the plain language of the statute.”).

15. Here, the plain language of 365(d)(3) calls for the debtor-in-possession to perform
all obligations under its leases from the entry of the order of relief until the lease is assumed or
rejected. The statute does not say that the Debtors must only perform in odd months only; it
does not state that the Debtors may select which obligations it wishes to perform; it does not say
that only affirmative obligations must be performed; nor does it say that only “monetary”
obligations need be performed. Section 365(d)(3) states unequivocally that all obligations must
be performed. See Cukierman v. Uecker (In re Cukierman), 242 B.R. 486 (9th Cir.BAP 1999),
rev’d on other grounds, 265 F.3d 846 (9th Cir. 2001) (citations omitted) (“Section 365(d)(3)
requires the trustee to “perform al/ obligations” under the lease. By its own language, the
Section is not limited to the obligation to pay rent.”); SCS Company v. Peter J. Schmitt, Co. (In
re Peter J. Schmitt), 1995 WL 1772010, at *2 (D.Del. 1995) (“[i]Jt does not appear that the

bankruptcy court has the equitable discretion under § 365(d)(3) to disallow an obligation of the
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debtor arising under an unexpired lease after the order for relief until the lease is assumed or
rejected”).

16. Moreover, Congress carved out certain exceptions in 365(d)(3), namely those in
365(b)(2), but chose not to include any additional exceptions. A canon of construction states that
once drafters start excluding certain obligations, those obligations not excluded are included. As
Congress chose not to exclude non-monetary obligations from the language of 365(d)(3), the
only logical conclusion is that non-monetary obligations are included within the purview of
365(d)(3). See In re MS Freight Distribution, Inc., 172 B.R. 976, 978-979 (Bankr.W.D.Wash.
1994) (“There are only three exceptions to the requirement that the trustee perform all
obligations under the lease, those exceptions set forth in [§ ]365(b)(2), which are not applicable
here. This Court therefore concludes that ‘all obligations’ means just that.”). Therefore, under
the plain language of Section 365(d)(3), the Debtors are required to timely perform all lease
obligations, including non-monetary obligations, until the leases are assumed or rejected.

B. The Legislative History of Section 365(d)(3) Leads to the Conclusion That
“All” Obligations Includes Non-Monetary Obligations

17. Although the Court need not look to legislative history to determine that ‘“all”
includes non-monetary defaults as well as monetary defaults, the legislative history also supports
this conclusion. While most courts cite only to the solitary floor statement made by Senator

Orrin Hatch® when analyzing Section 365(d)(3)’s legislative history, the “contemporaneous

6 Senator Hatch’s statement reads in pertinent part:

This bill would lessen the problems [of landlords] by requiring the trustee to perform all the obligations of
the debtor under a lease of nonresidential real property at the time required in the lease. This timely
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remarks of a single legislator who sponsors a bill are not controlling in analyzing legislative
history.” Consumer Prod. Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 118 (1980).” In
fact, courts are to consult reports, debates and hearings of Congress for legislative history of a
law’s enactment, California Fed. Sav. & Loan Ass’n v. Guerra, 479 U.S. 272, 285-86 (1987), in
addition to various bills submitted to Congress prior to final enactment. Florida Power & Light
Co. v. Lorion, 470 U.S. 729, 737-38 (1985).

18.  In proposing House Bill 2377, a predecessor to House Bill 5174, the bill passed
into law in the Bankruptcy Amendments and Federal Judgeship Act of 1984, commentator David
B. Simpson proposed that the text of 2377 be amended so that debtors would be excused from
performing provisions of leases that “do not involve the payment of rent and other occupancy

2

charges....” Hearing Before the Subcommittee on Monopolies and Commercial Law of the
Committee on the Judiciary, 98th Cong. 37, 46 (1984) [hereinafter “Subcommittee Hearings™].
That proposed change was not made. In addition, commentator George A. Hahn and a statement
from the National Bankruptcy Conference noted that the requirement in House Bills 2377 and
5187, another predecessor to House Bill 5174, that the trustee perform “all” obligations of a
tenant extended beyond merely rent to “all other obligations provided by the lease no matter how

onerous.” Subcommittee Hearings at 17, 19. Though House Bills 2377 and 5187 were not

enacted into law, the above comments indicate that the term “all” in 365(d)(3) was intended to

performance requirement will ensure that debtor-tenants pay their rent, common area, and other charges on
time pending the trustee’s assumption or rejection of the lease.

130 Cong. Rec. s8891, 8895 (daily ed. June 29, 1984), reprinted in 1984 U.S.C.C.A.N. 576.
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include all obligations of the tenant and not just non-monetary obligations such as rent. Florida
Power & Light, 470 U.S. at 737-38. Thus, the legislative history of 365(d)(3) supports the plain
language analysis demonstrating that Congress intended the Debtors to perform all of their
obligations under the Power Plant Leases, including all non-monetary obligations.

C. Case Law Interpreting Section 365(d)(3) Indicates That Non-Monetary
Obligations Are Included Within “All the Obligations of the Debtors”

19. While there are numerous cases interpreting Section 365(d)(3) to include
monetary obligations, In re Dieckhaus Stationers of King of Prussia, Inc., 73 B.R. 969
(Bankr.E.D.Pa. 1987) (rents); In re Coastal Dry Dock <& Repair Corp., 62 B.R. 879
(Bankr.E.D.N.Y. 1986) (utility charges); In re Pacific Sea Farms, 134 B.R. 11 (Bankr.D.Haw.
1991) (attorneys’ fees); In re Ames Department Store, Inc., 150 B.R. 107 (Bankr.S.D.N.Y. 1993)
(taxes), few cases interpret 365(d)(3) to either include or exclude non-monetary obligations.

20. Three courts have interpreted Section 365(d)(3) to include non-monetary
obligations. [In re United Trucking Services, Inc., 851 F.2d 159 (6th Cir. 1988); In re Atlantic
Container Corp., 133 B.R. 980 (Bankr.N.D.Ill. 1991); In re T&H Diner, Inc., 108 B.R. 448
(DN.J. 1989).% 1In In re T&H Diner, Inc., the court enforced a lease provision requiring the
debtor to maintain insurance. 108 B.R. at 443-45. In In re Atlantic Container Corp. and In re

United Trucking Services, Inc., the courts enforced lease provisions requiring the debtors to

7" Moreover, the weight of Senator Hatch’s comments should be diminished because the bills he

proposed, Senate Bill 2297, see 128 Cong. Rec. S26982 (Oct. 1, 1982), and Senate Bill 549, see 129 Cong. Rec.
S2646 (Feb. 22, 1983), were not enacted into law.

See also In re Litho Specialties, Inc., No. 3-92-4304 (Bankr.D.Minn. Oct. 16, 1992) (attached hereto as
Exhibit A) (although dealing with 365(d)(10), which also requires that the debtor-in-possession “perform all the
obligations of the debtor,” the Bankruptcy Court ordered the debtor to comply with all of its non-monetary
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repair and maintain the leased property. 133 B.R. at 991-92; 851 F.2d at 162. These cases
reinforce the plain language interpretation and legislative history of Section 365(d)(3) which
require the conclusion that the debtor must perform all of its lease obligations.

21. Supporting the interpretation of 365(d)(3) to include non-monetary obligations is
the policy stated by the Ninth Circuit’s opinion in Cukierman v. Uecker (In re Cukierman), 265
F.3d 846 (9th Cir. 2001), and the Ninth Circuit BAP’s opinion in Coleman Oil Company Inc., v.
Circle K Corp. (In re Circle K Corp.), 190 B.R. 370 (BAP 9th Cir. 1996). In Cukierman, the
Ninth Circuit stated that “[i]nterpreting § 365(d)(3) as a bright-line rule, encompassing all
obligations contained in a bargained-for agreement, ensures prompt performance of lease
obligations.... The simplicity of this rule prevents delays and disputes caused by uncertainty
over whether the provision applies to any given lease obligation.” 265 F.3d at 851. The Ninth
Circuit BAP echoed this policy in Circle K when it stated that “[t]he purpose behind § 365 is to
balance the state law contract right of the creditor to receive the benefit of his bargain with the
federal law equitable right of the debtor to have an opportunity to reorganize. This is
accomplished by forcing the debtor to abide by the contract provisions during pendency of the
bankruptcy and cure any prepetition defaults upon assumption while prohibiting the creditor

from enforcing any prepetition default remedies.” 190 B.R. at 376 (citations omitted).”

obligations under the leases, in particular, maintaining insurance policies on the leased equipment and affording the
lender and its representatives their rights to inspect).

The cure provisions of 11 U.S.C. § 365(b) are also illustrative of the requirement that the debtor-in-
possession must perform all of its lease obligations, including its non-monetary obligations. If the Debtors were
allowed to breach the non-monetary obligations under the Power Plant Leases, MirMa would be required to cure
those defaults prior to assumption. See In re Claremont Acquisition Corp., Inc., 113 F.3d 1029, 1033 (9th Cir.
1997) (debtors are not relieved from the obligation to cure non-monetary defaults as a prerequisite to the assumption
of a lease); In re New Breed Realty Enterprises, Inc., 278 B.R. 314, 317, 321 (Bankr.E.D.N.Y. 2002) (same). Thus,
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22. Moreover, bolstering the rejection of the three cases interpreting 365(d)(3) to
exclude non-monetary obligations' is the opinion in In re Exchange Resources, Inc., where the
court stated the following:

The courts that reject such a straightforward application of the statute often do so with an

undercurrent of horror over the potential damage to the process of reorganization....

These courts do generally give lip service to the main mandate of § 365(d)(3): the

reorganizing debtor’s clear duty to live up to its monetary and nonmonetary covenants

under an unexpired lease, pending its acceptance or rejection, and timely so. Their
analysis falls short, however... If the debtor does not default in a substantive lease
covenant, its landlord has no cause to complain, and no basis for the commencement of
proceedings under § 365(d)(3). This makes the accrual of such obligations wholly

avoidable--by a simple compliance with § 365(d)(3). The imposition of such obligations,
then, is a strong incentive for such compliance.

215 B.R. 366, 370 (Bankr.D.Minn. 1997). Thus, the opinions in United Trucking Services,
Atlantic Container, T&H Diner, Cukierman, Circle K, and Exchange Resources reinforce both
the plain language interpretation and legislative history analysis that Section 365(d)(3) applies to
all obligations of the debtor, including non-monetary obligations.
V. CONCLUSION

23. Section 365(d)(3) requires a debtor-in-possession to perform ‘“all” obligations
under its leases of non-residential property. Therefore, the Debtors must perform all obligations

under the Power Plant Leases with the Owner Lessors/Participants, including not encumbering

if the debtor must cure the default, by implication, the debtor should have been performing the obligation that led to
the default.

19 See In re Ernst Home Ctr., Inc., 209 B.R. 955 (Bankr.W.D.Wash. 1997); In re R.H. Macy & Co., Inc.,
152 B.R. 869 (Bankr.S.D.N.Y. 1993); In re Food City, Inc., 95 B.R. 451 (Bankr.W.D.Tex. 1988). However, these
cases are distinguishable in that the non-monetary obligations found to be non-enforceable were “going dark”
clauses, which required the debtors to remain open for business. 209 B.R. at 961; 170 B.R. at 72-77; 95 B.R. at 454-
46. The Macy court opined that enforcing an obligation that forces the debtor to maintain operations would be
inconsistent with the duty to maximize estate assets, which might require the debtor to shut down certain operations.
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assets of MirMa and its subsidiaries and the Negative Pledge Properties. Based on Sections 361,
363 and 365 of the Bankruptcy Code and the RB Furniture opinion, the Owner
Lessors/Participants request that this Court enter an order requiring the Debtors to provide the

Owner Lessors/Participants with adequate protection as detailed above.

WHEREFORE, the Owner Lessors/Participants request that this Court enter an order
requiring the Debtors to provide adequate protection to the Owner Lessors/Participants under §§
361 and 363(e) of the Bankruptcy Code, including: (a) requiring the Debtors to comply with all
of the terms of the Power Plant Leases, including all non-monetary obligations; and (b) granting
such further relief as this Court deems just and proper.

Date: October 14, 2003.
Respectfully submitted,

FULBRIGHT & JAWORSKI L.L.P.

/s/ Kristian W. Gluck
Michael W. Anglin, SBT 01260800
Louis R. Strubeck, Jr., SBT 12425600
Kristian W. Gluck, SBT 24038921
2200 Ross Avenue, Suite 2800
Dallas, TX 75201-2784
Telephone: (214) 855-8000
Facsimile: (214) 855-8200

ATTORNEYS FOR THE
OWNER LESSORS/PARTICIPANTS

170 B.R. at 74. Here, no similar policy is implicated as the Debtors are only called upon to not encumber the assets
of MirMa and its subsidiaries and the Negative Pledge Properties.
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White & Case LLP
Wachovia Financial Center
200 South Biscayne Blvd.
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Haynes & Boone, LLP
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UNICED STATES BANKRUPTCY COuURT
DISTRICT OF MINNESOTA
THIRD DIVISION
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In re:

LITHO SPECIALTIES, INC., ORDER RE: MOTION OF FLEET

CREDIT CORPORATION FOR RELIEF

Debtor. . UNDER 11 U.S.C. §365

BKY 3-92-4304
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At St. Paul, Minnesota, this / /F fﬁ day of October, 1992,

This Chapier 11 case came on before the Court on October 6, 1992, for

hearing on the motion of Fleet Credit Corporation ("Fleet") for certain relief under 11

U.S.C. §365. Fleet appeared by its attorney, Douglas B. Greenswag. Debtor appeared

by its attorney, Michael B. LeBaron. Upon the moving and responsive documents and

the arguments of counsel, the Court read certain Findings of Fact and Conclusions of

Law on the record in disposition of the motion, pursuant to FED. R. CIv. P. 52(a) and

FED. R. BANKR. P. 9014. Upon those Findings of Fact and Conclusions of Law,
IT IS HEREBY ORDERED:

1.

equipment leases nos. 30367-3 (the subject of which is a Harris Half Web press) and

30367-4 and 30367-5 (the subjects of which are two Scitex assemblers) with Fleet. If

Debtor fails to timely assume or reject any or all of these leases in an objective fashion,

it shall be deemed to have rejected those leases.

2.

full amount contemplated by the leases since the commencement of this case, and shall

That, no later than December 5, 1992, Debtor shall assume or reject

That Debtor has been obligated to Fleet for rental payments in the i |
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be so obligated until it assumes or rejects the leases. Fleet snall be entitled to recover

these rents as follows:

a. For all rent accrued from August 7, 1992 through
October 6, 1992, which remains unpaid, Fleet is
allowed a claim. This claim shall be calculated by
prorating the amount of the monthly rental payment
under the leases, for the entire postpetition period
through October 6, 1992. This claim shall have the
priority of an expense of administration of the Chapter
11 estate, as accorded by 11 U.S.C. §§503(b) and
507(a)(1). To evidence this claim, Fleet and its
counsel shall file a proof of claim, and serve a copy of
the same upon Debtor’s counsel, within 10 days of the
date on which this order is entered.

b. During the period from October 6, 1992, until the date
on which it assumes or rejects the leases, Debtor shall
make timely regular rental payments to Fleet in the
amount required by the leases.
c. To the extent that the pro rata division of Debtor’s
rent obligations through October 6, 1992, leaves
unpaid a portion of a month’s rent accrued after that
date, Debtor shall pay that amount to Fleet by the next
due date for a rental payment under the leases.
3. That Debtor shall comply with all of its non-monetary obligations to
Fleet under the lease, pending its assumption or rejection. In particular, Debtor shall
maintain all policies of insurance on the leased equipment which it was obligated to
furnish pre-petition, and it shall afford Fleet and its authorized representatives any rights
of inspection which Fleet had under the lease.
4, That Debtor and Fleet shall place their agreement on adequate
protection of Fleet’s interests under lease no. 30367-2 (the subject of which is a

Heidelberg press) before the Court for approval via one of the procedures under FED. R.

BANKR. P. 4001.



BY THE COURT:

-

[GREGORY KISHEL
U.S. BANKKUPTCY JUDGE
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Pasco County Board of County Commissioners
c/o Kristi Wooden

Pasco County Attorney General’s Office

West Pasco Government Center

7530 Little Road, Suite 340

New Port Richey, FL 34654

BECKET AND LEE LLP
THOMAS A. LEE III

P.O. BOX 3001

MALVERN, PA 19355-0701

BERGMAN & BIRD, LLP

JACK R. BIRD

4514 TRAVIS STREET, SUITE 300
TRAVIS WALK

DALLAS, TX 72505

BINGHAM MCCUTCHEN, LLP

R. SILVERMAN/J. KIRSHNER/J. MOON
399 PARK AVENUE

NEW YORK, NY 10022

BLACKWELL SANDERS PEPER MARTIN
KATHRYN B. BUSSING

2300 MAIN STREET, SUITE 1000
KANSAS CITY, MO 64108

BRACEWELL & PATTERSON LLP
S. STRICKLIN/J. LEININGER/M. ANDERSON

500 NORTH AKARD ST., SUITE 4000
DALLAS, TX 75201

BROWN RUDNICK BERLACK ISRAELS
E. WEISFELNER/L. SCHARF

120 WEST 45™ STREET

NEW YORK, NY 10036

CALIFORNIA PUBLIC EMPLOYEES
RETIREMENT SYSTEM

TOM BAKER

LINCOLN PLAZA

400 P. STREET

SACRAMENTO, CA 95814

CARRINGTON, COLEMAN, ET AL
STEPHEN A. GOODWIN

200 CRESCENT COURT, SUITE 1500
DALLAS, TX 75201

CHADBOURNE & PARK, LLP
JOSEPH H. SMOLINSKY

30 ROCKEFELLER PLAZA
NEW YORK, NY 10012

CITY OF ZEELAND

C/O JAMES G. VANTINE, JR.

MILLER CANFIELD PADDOCK & STONE
444 WEST MICHIGAN AVE.
KALAMAZOO, MI 49007

UNITED STATES TRUSTEE'S OFFICE
GEORGE F. MCELREATH

EARLE CABELL FEDERAL BUILDING
1100 COMMERCE STREET

ROOM 9C60

DALLAS, TX 75242

US BANK NATIONAL ASSOCIATION
KEITH FROHILCHER

1555 RIVERCENTER DRIVE

SUITE 0300

MILWAUKEE, WI 53212

WACHOVIA SECURITIES
JILL AKRE

1339 CHESTNUT STREET, 3%° FLOOR
MAIL CODE PA4810

PHILADELPHIA, PA 19107

WACHOVIA SECURITIES
GEN SIMMS

CLASS ACTION AND BANKRUPTCY
111 8™ AVENUE

NEW YORK, NY 10011

Leboeuf Lamb Greene & MacRae, LLP
Adelaide Maudsley

136 South Main

1000 Kearns Building

Salt Lake City, UT 84101

Madison Capital Management
Craig Klein

6143 South Willow Drive, Suite 200
Greenwood Village, CO 80111

Phaeton International/Phoenix Partners
JoAnn McNiff

33 S. Franklin Ave.

Bergenfield NJ 07621

Roger B. Smith
301 Kemp Road
Suwanee, GA 30024-1607

Smith Management LLC
Elizabeth Pierce

885 Third Ave., 34" Floor
New York, NY 10022

Scarcella Rosen & Slome LLP
Jacquieline 1. Giorgio

333 Earle Ovington Blvd., Ninth Floor
Uniondale, NY 11553



CITY OF ZEELAND

C/O JAMES A. DONKERSLOOT
17 SOUTH ELM. ST.

P.O. BOX 230

ZEELAND, MI 49464

COUCH WHITE LLP
ALGIRD F. WHITE, JR.
540 BROADWAY

P.O. BOX 22222
ALBANY, NY 12201

CRT CAPITAL GROUP, LLC
NAT FURMAN

262 HARBOR DRIVE
STAMFORD, CT 06902

DEPARTMENT OF JUSTICE

SUSAN T. EGNOR, ASST. ATTY. GEN.
1515 SW 5™ AVE., SUITE 410
PORTLAND, OR 97201

EL PASO MERCHANT ENERGY, LP
CHUCK BROWN, SENIOR COUNSEL
1001 LOUISIANA, SUITE 1903A
HOUSTON, TX 77002

ENTERGY SERVICES, INC.
ALAN H. KATZ, SENIOR COUNSEL
639 LOYOLA AVE., 26™ FLOOR
NEW ORLEANS, LA 70113

Fulbright & Jaworski L.L.P.
PATRICIA L. BARSALOU

300 CONVENT STREET, SUITE 2200
SAN ANTONIO, TX 78205

GOODRICH POSTNIKOFF &
ALBERTSON

J. POSTINIKOFF/C. BURR

777 MAIN STREET, SUITE 1360
FT. WORTH, TX 76102

HAYNES & BOONE, LLP
JUDITH ELKIN

901 MAIN STREET, SUITE 3100
DALLAS, TX 75202

HOWARD RICE NEMOROVSKI CANADY
FALK & RABIN

GARY KAPLAN

THREE EMBARCADERO CTR. 7™ FL
SAN FRANCISCO, CA 94111-4065

COMMODITY FUTURES TRADING COMMISSION
GLYNN MAYS/BELLA ROSENBERG

OFFICE OF GENERAL COUNSEL

1155 2157 STREET, NW

WASHINGTON, D.C. 20581

COX & SMITH, INC.

D. WILLIAMSON/C. JENDRZEY/T. RICE
112 E. PECAN, SUITE 1800

SAN ANTONIO, TX 78205

CSX TRANSPORTATION CO.
ATTN. RUTH C. SALTER, j220
301 WEST BAY STREET
JACKSONVILLE, FL 32202

Steinhard & Falconer, LLP

Matthew S. Covington/Kari S. Gregory
333 Market Street, 32" Floor

San Francisco, CA 94105-2150

ELECTRIC RELIABILITY COUNCIL OF
TEXAS, INC.

A. ANDREW GALLO

7620 METRO CENTER DRIVE
AUSTIN, TX 78744

FORSHEY & PROSTOCK, LLP

J. ROBERT FORSHE

777 MAIN STREET, SUITE 1290
FORT WORTH, TX 76102

GIBBONS DEL DEO DOLAN
GRIFFINGER & VECCHIONE, P.C.
D. RAVIN/M. CONLAN

ONE RIVERFRONT PLAZA
NEWARK, NJ 07102-5496

GULFTERRA ENERGY PARTNERS, LP
MICHAEL MCGINNIS, SR. COUNSEL
1001 LOUISIANA, SUITE 1840A
HOUSTON, TX 77002

HAYNES & BOONE, LLP

IAN PECK

201 MAIN STREET, SUITE 2200
FT. WORTH, TX 76102

HSBC BANK USE
RUSS PALADINO

452 FIFTH AVE.

NEW YORK, NY 10018

CONSTELLATION POWER SOURCE,
INC.

CYNTHIA HARKNESS

111 MARKET PLACE, SUITE 500
BALTIMORE, MD 21202

CREEDON KELLER PARTNERS, INC.
SABINA BHATIA

123 SECOND ST., SUITE 120
SAUSALITO, CA 94965

DAMON & MORE, LLP
W. SAVINO/B. BIVONA
1000 CATHEDRAL PLACE
298 MAIN STREET
BUFFALO, NY 14202

DUKE ENERGY CORP.
STEVE HELLMAN

5400 WESTHEIMER COURT
HOUSTON, TX 77056-5310

ELLIOT ASSOCIATES, LP
ATTN. DON GROPPER

712 FIFTH AVE., 36" FLOOR
NEW YORK, NY 10019

Fulbright & Jaworski L.L.P.

EVELYN BIERY/ S. BEAUSOLEIL-MAYER
1301 MCKINNEY, SUITE 5100
HOUSTON, TX 77010-3095

GLENN M. REISMAN

TWO CORPORATE DR., SUITE 636
P.O. BOX 861

SHELTON, CT 06484-0861

HANNIFY & KING
HARRY B. MURPHY
ONE BEACON STREET
BOSTON, MA 02108

HOGAN & HARTSON, LLP
EDWARD C. DOLAN

555 THIRTEENTH STREET, NW
WASHINGTON, DC 20004

HUGHES & LUCE, LLP

W. FINKELSTEIN/M. CLEAVES
1717 MAIN STREET, SUITE 2800
DALLAS, TX 75201



HUGES HUBBARD & REED, LLP
D. LUBELL/J. MARGOLIN

ONE BATTERY PARK PLAZA
NEW YORK, NY 10004

I0S Capital, LLC

Jeff Hall

Bankruptcy Administration
1738 Bass Road

Macon, GA 31208-3708

JCI Jones Chemicals, Inc.
Angela Marvin

808 Sarasota Quay
Sarasota, FL 34236

Jones Day

Erica M. Ryland

222 East 41 Street
New York, NY 10017

Latham & Watkins

R. J. Rosenberg/S. Siegel/M. Broude
885 Third Ave.

New York, NY 10022

Levene Neale Bender Rankin & Brill
David Neale

1801 Avenue of the Stars, Suite 1120
Los Angeles, CA 90067

Loomis Ewert Parsley Davis & Gotting
Jeffrey S. Theuer

232 S. Capitol Ave., Suite 1000
Lansing, MI 48933

McDermott Will & Emergy
Paul J. Pantono, Jr.

600 Thirteenth Street, NW
Washington, DC 20005

Nossaman, Guthner, Knox & Elliot, LLP
Allan. Ickowitz/John W. Kim

445 South Figueroa St., 31 Floor

Los Angeles, CA 90071

Paul Hastings Janofsky & Walker LLP
Jonathan Birenbaum

1055 Washington Blvd.

Stamford, CT 06901

Hunton & Williams LLP
B. Duncan/K. Nelson
1751 Pinnacle Drive
McLean, VA 22102

J. Michael McBride
411 West 7" Street, Suite 210
Ft. Worth, TX 76102

Jones Day

Debra K. Simpson

2727 North Harwood Street
Dallas, TX 75201

Jones Day

Michelle Morgan Harner
77 West Wacker
Chicago, IL 60601

LeBoeuf Lamb Greene & MacRae
Elizabeth Page Smith
125 West 55" Street
New York, NY 10019

Linebarger Goggan Blair & Sampson
Elizabeth Weller

2323 Bryan Street, Suite 1600
Dallas, TX 75201

M.H. Davidson & Co., LLC
Anthony Yoseloff

885 Third Avenue, Suite 3300
New York, NY 10022

Meyers Rodbell & Rosenbaum
R. Rosenbaum/M.E. Meyers
Berkshire Building

6801 Kenilworth Ave., Suite 400
Riverdale, MD 20737-1385

O'Melvny & Meyers LLP
A. Ehrlich/A. Harris

30 Rockefeller Plaza
New York, NY 10112

Perryville Energy Partners, LLC
C/0 Cleco Corp.

Mark Pearce

2030 Donahue Ferry Rd.
Pineville, LA 71361

Hurt & Lilly, LLP

Jeffrey W. Hurt

10670 North Central Expressway
Suite 505

Dallas, TX 75231-2108

James Shaw
237 N.E. Wavecrest Way
Boca Raton, FL 33432-4219

Jones Day

Dulcie D. Brand

555 West Fifth Street, Suite 4600
Los Angeles, CA 90013-1025

Kane Russell Coleman & Logan, P.C.
J. Coleman/J. Friedman

1601 Elm Street

3700 Thanksgiving Tower

Dallas, TX 75201

LeBoeuf Lamb Greene & MacRae
Scott J. Mueller

260 Franklin Street

Boston, MA 02110

Locke Liddell & Sapp LLP
Patricia Williams Prewitt
3400 JPMorgan Chase Tower
600 Travis Street

Houston, TX 77002-3095

MacKay Shields Financial
Don Morgan

9 West 57™ Street

New York, NY 10019

Mirant Corporation

Zackary Starbird

1155 Perimeter Center West
Atlanta, GA 30338

Patton Boggs, LLP

C. Jessup/B. White/W. Medford
2001 Ross Ave., Suite 3000
Dallas, TX 75201

Quadrangle Group LLC
Josiah Rotenberg

375 Park Ave., 14" Floor
New York, NY 10152



Reed Smith LLP

Robert M. Marino

1301 K. Street, NW

Suite 1100 East Tower
Washington DC 20005-3317

Riemer & Braunstein, LLP
Jonathan D. Yellin
Three Center Plaza
Boston, MA 02108

Segrest & Segrest P.C.

Philip R. Segrest

28015 West State Highway 84
McGregor, TX 76657

Simpson Thacher & Bartlett LLP
Mark Thompson/Richard W. Douglas
425 Lexington Ave.

New York, NY 10017-3954

Spain & Gillon, LLC

W. McArdle

The Zinzer Building
2117 Second Ave. North
Birmingham, AL 35203

Sutherland Asbill & Brennan LLP
Richard Murphy/Paul Turner
1275 Pennsylvania Ave., NW
Washington, DC 20004

The Blackstone Group
Timothy R. Coleman
345 Park Avenue
New York, NY 10154

Travelers Insurance Company
Lisa Moring

Litigation Case Manager

One Tower Square, 5SMN
Hartford, CT 06183-4044

Union Bank of California

Joel Steiner

¢/o Bankers Commercial Corp.
445 South Figueroa, Suite 403
Los Angeles, CA 90071

Vinson & Elkins LLP
John E. West

2300 First City Tower
1001 Fannin
Houston, TX 77002

Reed Smith LLP

Joseph S. Luchini

3110 Fairview Park Drive
Suite 1400

Falls Church, VA 22042

Schiff Hardin & Waite

Eugene J. Geekie, Jr./Jason M. Torf
6600 Sears Tower

Chicago, IL 60606-6473

Shannon Gracey Ratliff & Miller LLP
John Y. Bonds, III

777 Main Street, Suite 3800

Ft. Worth, TX 76102

Sitrick and Company, inc.

Michael S. Sitrick

1840 Century Park East, Suite 800
Los Angeles, CA 90067-2109

Strasburger & Price LLP
Robert P. Franke

901 Main Street, Suite 4300
Dallas, TX 75202-3794

Suzanne M. Klar
80 Park Plaza, T5D
Newark, NJ 07101

The Delaware Bay Company, Inc.
Narayan Raj

680 Fifth Ave., 22" Floor

New York, NY 10019

Trilogy Capital LLC
Steven Gidumal

780 Third Ave., 16" Floor
New York, NY 10017

Unitil Service Corp.
Mark H. Collin
6 Liberty Lane
Hamton, NH 03842

Vinson & Elkins LLP

William L. Wallander

3700 Trammell Crow Center
2001 Ross Ave.

Dallas, TX 75201

Riddell Williams, P.S.
Joseph E. Shickich, Jr.
1001 4™ Ave., Suite 4500
Seattle WA 98154-1065

Seaport Group, LLC

John C. Sosnowski

317 Madison Ave., Suite 811
New York, NY 10017

Shipman & Goodwin, LLP

I. Goldman/R. Borden/C. Burnick
One American Row

Hartford, CT 06103-2819

Skadden Arps Slate Meagher & Flom
J. Milmoe/A. Carr

Four Times Square

New York, NY 10036

Stutzman Bromberg Esserman & Plifka
Sander Esserman/Jo Hartwick

2323 Bryan Street, Suite 2200

Dallas, TX 75201-2689

Swidler Berlin Shereff Friedman LLP
R. Frankel/J. Guy

3000 K. Street, NW, Suite 300
Washington DC 20007

Thelen Reid & Priest LLP
Martin G. Bunin

875 Third Ave.

New York, NY 10022

U.S. Department of Justice
J. Kohn/T. Whitaker/M. Troy
P.O. Box 875

Ben Franklin Station
Washington DC 20044

Verizon Capital Group

A. Prashker/]. Jordan/P. Rutherford
245 Park Avenue, 40" Floor

New York, NY 10167-4098

Washington Gas Energy Services, Inc.
Telemac N. Chryssikos

1100 H. Street, NW 12" Floor
Washington DC 20080



Weil Gotshal & Manges LLP
Paul Basta

767 Fifth Ave.

New York, NY 10153

White & Case LLP

Tom Lauria

Wachovia Financial Center
200 South Biscayne Blvd.
Miami, FL 33131

State of New York

Dept. of Taxation and Finance
Elaine Z. Cole

340 E. Main Street

Rochester, NY 14604

Wells Fargo Bank Minnesota, NA
Thomas M. Korsman

MAC N9303-120

Sixth and Marquette
Minneapolis, MN 55479

White & Case LLP

Craig Averch

633 West Fifth St., Suite 1900
Los Angeles, CA 90071-2007

Tejas Securities Group, Inc.
Morris Weiss/John Gorman
112 E. Pecan, Suite 1510
San Antonio, TX 78205

Westport Petroleum, Inc.
Dennis Bjorkland

300 North Lake Ave., Suite 1020
Pasadena, CA 91101

Winstead Sechrest & Minick, P.C.

R. Farquhar/P. Lamberson/]. Murphy
5400 Renaissance Tower

Dallas, TX 75270



