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ATTORNEYS FOR THE DEBTORS AND DEBTORS-IN-POSSESSION

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION
)
Inre ) Chapter 11 Case
)
MIRANT CORPORATION, et al., ) Case No. 03-46590(DML)11
) Jointly Administered
Debtors. )
) Hearing Date and Time: December 3,

2003; 10:30 a.m.

DEBTORS’ MOTION FOR APPROVAL OF (1) SETTLEMENT AGREEMENT UNDER
FEDERAL RULE OF BANKRUPTCY PROCEDURE 9019, (2) REJECTION OF
CERTAIN AGREEMENTS AND (3) ASSUMPTION OF CERTAIN OTHER
AGREEMENTS WITH NATURAL GAS PIPELINE COMPANY OF AMERICA

TO THE HONORABLE D. MICHAEL LYNN, UNITED STATES BANKRUPTCY JUDGE:
Mirant Corporation and its above-captioned affiliated debtors (collectively, the
“Debtors”™), as debtors and debtors-in-possession, file this motion (the “Motion’) for
authorization to enter into a settlement agreement, the principal terms of which include (1) the
release of certain claims of the Debtors against Natural Gas Pipeline Company of America
(“NGPL”), (2) the rejection of a Negotiated Rate FTS Agreement No. 119394 (the “FTS
Agreement”) and two Discounted Rate IBS Agreements, Nos. 119413 and 119465 (the “IBS
Agreements”) with NGPL with rejection damages to be satisfied through a draw on an existing

letter of credit, and (3) the assumption of the Negotiated Rate ITS Agreement No. 119412 (the
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“ITS Agreement”) with NGPL (collectively, the “Agreements”). The settlement agreement (the

“Settlement Agreement”) is appended hereto as Exhibit 1, and its key terms are summarized

herein.

I PROCEDURAL BACKGROUND

1. The Cases. Commencing on July 14, 2003, and concluding in the early
morning hours of July 15, 2003, (the “Petition Date”), certain of the Debtors (collectively, the
“Initial Debtors™) filed voluntary petitions in this Court for relief under chapter 11 of title 11 of
the United States Code, 11 U.S.C. §§ 101-1330, as amended (the “Bankruptcy Code”). On
August 18, 2003, Mirant EcoElectrica Investments I, Ltd. and Puerto Rico Power Investments,
Ltd. (collectively, the “New Debtors”) commenced chapter 11 cases under the Bankruptcy Code.
On October 3, 2003, the following additional Debtors filed voluntary petitions in this Court for
relief under chapter 11: (i) Mirant Wrightsville Management, Inc.; (ii) Mirant Wrightsville
Investments, Inc.; (ii1) Wrightsville Power Facility, L.L.C. (the “Wrightsville Plant”); and (iv)
Wrightsville Development Funding, L.L.C. (collectively, the “Wrightsville Debtors”). The
Debtors continue to manage and operate their businesses as debtors-in-possession pursuant to
sections 1107 and 1108 of the Bankruptcy Code.

2. The Cases are Jointly Administered. On July 15, 2003, this Court granted

the motion for an order requesting that the bankruptcy estates of the Initial Debtors be jointly
administered. On September 8, 2003, the Court entered the order approving joint administration
of the cases of the New Debtors with those of the Initial Debtors. Also on September 8, 2003,
the Court granted the motion for an order directing that orders entered in the cases of the Initial

Debtors be made applicable to those of the New Debtors. On October 21, 2003, the Court

! Concurrently, Mirant caused two of its Canadian subsidiaries, Mirant Canada Energy Marketing, Ltd. and Mirant
Canada Energy Marketing Investments, Inc. (collectively, the “Canadian Debtors”) to commence plenary insolvency
proceedings (the “Canadian Proceedings”) in the Court of Queens Bench of Alberta Judicial District of Calgary (the
“Canadian Court”) pursuant to the Companies’ Creditors Arrangement Act. The Canadian Debtors are subject to the
sole and exclusive jurisdiction of the Canadian Court.
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entered an order approving joint administration of the cases of the Wrightsville Debtors with
those of the Initial Debtors. Also on November 5, 2003, the Court entered an order directing that
certain orders entered in the cases of the Initial Debtors be made applicable to the Wrightsville
Debtors.

3. The Committees. The Office of the United States Trustee for the Northern

District of Texas appointed three official committees in these administratively consolidated
cases. Specifically, an official unsecured creditors’ committee and an official committee of
equity security holders have been appointed for Mirant Corporation and an official unsecured
creditors’ committee has been appointed for Mirant Americas Generation, LLC (collectively, the

“Committees™).

II. FACTUAL BACKGROUND

A. The Debtors’ Business Operations.

4. Mirant and its direct and indirect subsidiaries comprise one of the world’s
largest generators and marketers of electricity. Through its direct and indirect subsidiaries,
Mirant produces, sells and delivers reliable energy products and services to utilities, municipal
systems, aggregators, electric-cooperative utilities, producers, generators, marketers and large
industrial customers in North America, the Philippines and the Caribbean. Mirant’s core
business centers on the production and sale of electricity and electrical capacity (essentially the
ability to produce electricity on demand). Mirant currently owns or controls more than 21,800
megawatts of electric generating capacity around the world, of which more than 18,000
megawatts is located in the United States. In 2002, Mirant produced 73 million megawatt-hours
of electricity, sold 312 million megawatt-hours of electricity and sold or marketed an aggregate
average of 21 billion cubic feet per day of natural gas.

5. Mirant employs thousands of employees worldwide, some of whom are
based at Mirant’s corporate headquarters in Atlanta and most of whom are based at operating

facilities. In 2002, Mirant recorded a $542 million loss in earnings before interest, taxes and
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depreciation on a consolidated basis. Its 2002 operating revenues were approximately $6.4

billion.

B. MAEM’s Agreements with NGPL.

6. Effective July 30, 2001, MAEM and NGPL entered into the Agreements.
MAEM entered into the Agreements to provide the Wrightsville Plant with certain, negotiated
rates for natural gas transportation and related balancing services to be provided by NGPL. To
secure the payments due under the Agreements, the Debtors procured a $3.535 million letter of
credit issued by Wachovia Bank, N.A. in favor of NGPL.

7. As a result of depressed market conditions, it is not economically prudent
to keep the Wrightsville Plant in a ready-run state. Accordingly, the facility will be
“mothballed,” meaning that it will largely be shut-down except for the minimal services
necessary to avoid deterioration, until market conditions improve. While in this “mothball”
state, MAEM will only provide limited amounts of gas to the Wrightsville Plant and can most
efficiently provide such gas under the ITS Agreement.

8. The ITS Agreement is not linked to the FTS Agreement or the Discounted
Rate IBS Agreement, No. 119465. While the Discounted Rate IBS Agreement, No. 119413 was
entered into to provide balancing service for the ITS Agreement, this service is not needed for
the “mothballed” facility. The ITS Agreement provides the most efficient mechanism by which
fuel can be transported to the Wrightsville Plant.

C. The Debtors’ Business Judgment Analysis.

9. Soon after the commencement of these cases, the Debtors began analyzing
a number of their executory contracts with the goal of identifying unprofitable contracts that they
should reject within their business judgment. Among those contracts were the FTS, IBS and ITS
Agreements. With respect to the FTS and IBS Agreements, the Debtors determined that
ultimately those contracts were of no benefit to the estates and could not be assigned to a third

party. The Debtors made this decision based upon their determination that a variety of factors,
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including depressed market conditions and transmission constraints, require that the Wrightsville
Plant be “mothballed” for an undetermined period. Moreover, the FTS and IBS Agreements
have no asset-related trading value to the Debtors. Finally, the FTS and IBS Agreements have
no stand-alone trading value and cannot be assigned to a third party because there is no market
for the gas at the delivery point provided for in those agreements, other than the Wrightsville
Plant.

10. On the other hand, MAEM determined that the ITS Agreement benefits
the estates and should be assumed because the agreement provides the most efficient mechanism
by which fuel can be transported to the Wrightsville Plant.

1. Recognizing that there is value in the ITS Agreement and that the FTS and
IBS Agreements are of no benefit to the estates, MAEM commenced negotiations with NGPL
regarding a global compromise that would benefit both the Debtors’ estates and NGPL. The goal
of such negotiations was to create a situation where the ITS Agreement would remain in effect,
the FTS and IBS Agreements would be rejected, and NGPL would be paid a limited amount in
full and final satisfaction of any rejection damage claim it would have as the result of the
Debtors’ rejection of the FTS and IBS Agreements. The parties have successfully reached such a
compromise, as discussed below.

D. Summary of Settlement Agreement.

12.  The principal terms of the Settlement Agreement between MAEM and
NGPL include:*

*  MAEM will assume the ITS Agreement, effective upon the entry of an
order approving the Settlement Agreement. In connection with such
assumption, the Debtors will pre-pay the amount of $10,000 to secure
future performance under the ITS Agreement.

? Note that this motion includes only a summary of the key terms of the Settlement Agreement.
Parties should refer directly to the provisions of the Settlement Agreement for more detailed
information.
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*  MAEM will reject the FTS and IBS Agreements.

* In full satisfaction of NGPL’s claims arising out of MAEM’s rejection of
the FTS and IBS Agreements, the Debtors will pay NGPL $3,247,163.89,
which payment will be satisfied through a draw by NGPL upon an existing
letter of credit.

* The Debtors and NGPL will execute mutual releases with respect to all
claims and/or potential claims relating to or arising from MAEM’s
rejection of the FTS and IBS Agreements.

III. RELIEF REQUESTED

13. By this Motion, the Debtors hereby request Court approval of the
Settlement Agreement. As part of the Settlement Agreement, both parties have agreed to release
certain claims against one another and satisfy rejection damages through a draw by NGPL in the
amount of $3,247,163.89 pursuant to an existing letter of credit. The Debtors hereby seek
approval of that aspect of the settlement under Rule 9019 of the Federal Rules of Bankruptcy
Procedure. A second major aspect of the Settlement Agreement is that MAEM has agreed to
assume the ITS Agreement and reject the FTS and IBS Agreements. The Debtors hereby seek
approval of MAEM’s assumption or rejection of the Agreements under section 365 of the
Bankruptcy Code.

IV. APPLICABLE AUTHORITY

A. The Court Should Authorize the Debtors to Enter into the Settlement
Agreement Under Rule 9019.

14. Bankruptcy Rule 9019(a) provides, in part, that “[o]n motion by the
trustee and after notice and a hearing, the court may approve a compromise or settlement.” Fed.
R. Bankr. P. 9019(a). Bankruptcy Rule 9019(a) empowers a bankruptcy court to approve
compromises and settlements if they are “fair and equitable and in the best interest of the estate.”
In re Cajun Electric Power Cooperative, Inc., 119 F.3d 349, 355 (5th Cir. 1997); see also, In re
Zale Corp., 62 F.3d 746, 754 (5th Cir. 1995) (stating that “the ‘fair and equitable’ determination

does not give the bankruptcy court jurisdiction over settlement conditions that do not bear on the

court's duties to preserve the estate and protect creditors.”). A decision to accept or reject a
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compromise or settlement is within the sound discretion of the Court. See 9 Collier on
Bankruptcy 4 9019.02 (15th ed. Rev. 2001). “Compromises are favored in bankruptcy” because
they minimize the costs of litigation and further the parties’ interest in expediting administration
of a bankruptcy estate. In re Martin, 91 F.3d 389, 393 (3d Cir. 1996) (citing 9 Collier on
Bankruptcy 9 9019.03[1] (15th ed. Rev. 2001)). The settlement need not result in the best
possible outcome for the debtor, but must not “fall beneath the lowest point in the range of
reasonableness.” In re Drexel Burnham Lambert Group, Inc., 134 B.R. 499, 505 (Bankr.
S.D.N.Y. 1991). Basic to the process of evaluating proposed settlements, then, is “the need to
compare the terms of the compromise with the likely rewards of litigation.” Protective Comm.
for Indep. Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 425 (1968).

15. A Court will consider the following factors when determining whether a
settlement is fair and equitable: (a) the probability of success in the litigation, with due
consideration for the uncertainty in fact and law; (b) the complexity and likely duration of the
litigation and any attendant expense, inconvenience and delay, and (c) all other factors bearing
on the wisdom of the compromise. See, Cajun Electric, 119 F.3d at 356 (citations omitted).

16.  Itis likely that NGPL would assert a rejection damage claim against
MAEM in excess of $17 million, representing the present value of fixed capacity payments over
the remaining life of the FTS Agreement and certain other liabilities incurred under the IBS
Agreements.3

17.  Accordingly, given (1) the uncertainties associated with litigating NGPL’s
rejection damage claim, (2) the risk of a $17 million judgment against the estates and (3) the

availability under the letter of credit to satisfy the agreed-upon amount of NGPL’s rejection

3 As noted, the amount of the letter of credit is approximately $3.5 million, with approximately
$3.2 of availability.
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damage claim against the estates, the proposed compromise is certainly reasonable and in the
best interest of the estates.

B. Approval of Assumption or Rejection of the Agreements is Appropriate
under Section 365 of the Bankruptcy Code.

18.  Key aspects of the Settlement Agreement are MAEM’s assumption of the
ITS Agreement and rejection of the FTS and IBS Agreements. A debtor's decision to assume or
reject will be approved provided that it meets the “business judgment” test, pursuant to which
rejection of an executory contract is appropriate if such rejection would benefit the estate.
Richmond Leasing v. Capital Bank, N.A., 762 F.2d 1303, 1309 (5th Cir. 1985); In re G.1. Indus.,
Inc., 204 F.3d 1276, 1282 (9th Cir. 2000) (“[A] bankruptcy court applies the business judgment
rule to evaluate a trustee's rejection decision . . .”); In re Food Barn Stores, Inc., 107 F.3d 558,
567 n. 16 (8th Cir. 1997) (debtor's request to assume or reject contract should be approved where
not manifestly unreasonable or made in bad faith). The “business judgment” test is satisfied
where the assumption or rejection of an executory contract enhances the value of the estate.
Richmond Leasing, 762 F.2d at 1309. Upon a finding that a debtor has exercised sound business
judgment in determining whether to assume or reject an executory contract, a court should
approve the decision pursuant to section 365(a) of the Bankruptcy Code. See NLRB v. Bildisco
& Bildisco, 465 U.S. 513, 523 (1984).

19.  Asnoted, the Debtors determined after their business judgment analysis
that the IBS and FTS Agreements are of no benefit to the estates because the Wrightsville Plant
will be “mothballed” due to depressed market conditions. Those agreements cannot be assigned
to a third party because the Wrightsville Plant is the only point of delivery under the FTS and
IBS Agreements.

20. Moreover, for the reasons stated above, it is clearly an exercise of sound
business judgment for the Debtors to assume the ITS Agreement. Section 365(b) governs a

debtor’s ability to assume and executory contract:
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(b) (1) If there has been a default in an executory contract or unexpired
lease of the debtor, the trustee may not assume such contract or lease
unless, at the time of assumption of such contract or lease, the trustee -
(A) cures, or provides adequate assurance that the trustee will promptly
cure, such default; (B) compensates, or provides adequate assurance
that the trustee will promptly compensate, a party other than the debtor
to such contract or lease, for any actual pecuniary loss to such party
resulting from such default; and (C) provides adequate assurance of
future performance under such contract or lease.

11 U.S.C. § 365(b).

21. There were no prepetition defaults under the ITS Agreement and
therefore, the obligation to “cure” prepetition defaults and provide adequate assurance of future
performance is not applicable in this instance. As noted, however, MAEM and NGPL have
agreed that MAEM will pre-pay $10,000 as adequate assurance of MAEM’s future performance.

22. Currently, the ITS Agreement provides the most efficient mechanism by
which fuel can be transported to the Wrightsville Plant. Thus, rejecting that agreement at this

juncture would be detrimental to the estates.
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V. CONCLUSION

WHEREFORE, based upon the foregoing, the Debtors request that the Court grant the
relief requested herein, and any other relief that is necessary and proper.

Dated: Fort Worth, Texas
November 7, 2003
HAYNES AND BOONE, LLP
901 Main Street
Suite 3100
Dallas, TX 75202
(214) 651-5000

-and-

By /s/ Michelle C. Campbell

Thomas E Lauria

State Bar No. 11998025
Michelle C. Campbell
State Bar No. 24001828
WHITE & CASE LLP
Wachovia Financial Center
200 South Biscayne Blvd.
Miami, Florida 33131
(305) 371-2700

ATTORNEYS FOR THE DEBTORS AND
DEBTORS-IN-POSSESSION
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that she has authorized BSI as service agent to cause to

serve a true and correct copy of the foregoing Application upon all persons on the Limited
Service List via first class mail, postage prepaid on the 7th day of November, 2003.

/s/ Michelle C. Campbell
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SETTLEMENT AGREEMENT AND RELEASE

THIS SETTLEMENT AGRLEEMUNT AND RELEASE (“ihis Agrcement™) is madc and
entered into this 25rd day of October, 2003, by and among Mirant Americas Energy Marketing,
LP {"Mirant™}, Mirant Corporation (*Mimawr Corp.™) and Natural Gas Pipeline Company of
Ametrica ("Natural™) {collectively, the "Parties”).

WHERIEAS, Mirant Americas Energy Marketing, LF, Mirant Corporation, ind many of
their affiliates {“the Debtors™ have fited for bankrupley protection:

WIIEREAS, the Debtors huve the dght 1o rejeet execitory contracts under Section 365 of
the U.S. Bankrupey Cuode;

WIEREAS, the Parties have boun in discussions regarding the following four contraciz:
Negotated Rate FTS Agresment No. 119394 (FTS Aprecment”) and Drscounted Rate IBS
Agreement Nos, 119413 and 119465 (*1BS Agreements™), and Negotiated Rate ITS Agrecment
Mo, 119412 CITS Apgrecment™) {collectively, “the Agreements™);

WHEREAS. the Debtors conld reject the Agreements, which Nawral could oppose, and it
rejected, Natural could file a claim against the bankruptcy estate, which itself would be subject 1o
dispute, and Matural believes it would have the right to draw on a letter of vaedit posied by
Dichtors for the henefit of Natural (*the Dispule™;

WHEREAS, the Partics have setled upon the rejection of three of the Apreements, an
assumplion of smother, the amonnt of cejection damages, and the form and tming of payment of
those damages;

WHEREAS, the Parlies wish ta settle the Dispute pursuant to the terms, conditions, and
consilerainn set forth m this Agrecment;

NOW THEREFCRE, in consideration of the muwlual promuises, agreements, and covenanls
contained herzin, and Tor ather goad and valuable consideration, the receipl and sulficiency of
which is hereby acknowledged. the Parties, intending to be legally bound, agree as follows:

1. Release of claims by Mirant.

Upon the Effective Date of this Agreement, Mimmt, {or and on behalf of nself and its
present, former and future directors, ol Tweers, shurcholders, parenl companies, divisions,
subsidiarics, alfiliates, associates, representatives, agents, principals, predecessors, successors,
heirs, ovwners, assigns, executors. administrators, employees, insorers, and attomeys, and their
present. former and futare directors, officers, sharchelders. parent companies, divisions,
subsidiarics, alfiliates, associaes, representatives. apents, principals, predecessors, SUCCESSOPS,
helrs, owners, assions, executors, adminisiratars, emplovees, msurers, and atlomeys, agrees o
and hereby does release, acquit, and {urever discharge Natural, its present, farmer and future
directors. officers, shareholders, parent companies, divisions, subsidiaries, affiliates, associates,
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representatives, agents, principals, predecessors, SUCCEssors, Eirs, owners, assigns, exceulons.
administrators, employees, inswrers, and attormeys, and their present, formmer and fupare divectors,
officers, sharcholders, paremt companics, divisions. subsidiaries, affilialcs. assocates,
representatives, agents, principals, predecessors, sucecssors, heirs, owners, assigns, executors,
administrators. cmployees, insurers, ¢nd witorneys, of and {rom any manner of’ action or actions,
causes of action, claims, damoges, Jumands, execations, expenses, judgments, levies, liabilities.
losses, oF ailomeys' Mees, whether known or miknown. liquidated or unliquidated, fixed,
comtingent, direct, or indirect. relating 1o the Dispute. Notwithstanding the above. nothing in this
paragraph shall affect Mirant's right 1o bring an action te ¢nforee or interpret this Agreement

2. Release of claims by Natural.

Upon the Effective Date of this Agreemcent, Nataral, for and on behalf of itsell and its
present, former and future dircctors. officers, sharcholders, parent companies, divisions,
subsidiaries, affiliates, associales, representatives, agents, prineipals, predecassors, successors,
heirs, owicrs, assigns, cxceutors, administrators, employess, insurers, and attorneys, and their
present, former and future directors, uiftcers, sharcholders, parent companies, divisions,
subsidiaries, affiliates, associales, representatives, agents, principals, prodecessors, successors,
heirs, mamers, assigng, cxecutars, administrators, employees, insurers, and attorneys, agrees 1o
and hereby does release, acquit, and forever discharge Minadl. its present, former and future
directors, ufficers, sharchalders, parent companies, divisions, subsidiaries, affiliates, associates,
reprosenialives, agents, principals, predecessors, successors. heirs, owners, assigns, exccutors,
administrators, employees, insurers, and artorneys, and their present, former and future directors,
otficers, sharcholders, parent companies, divisions, subsichiuries, affiliates, associates,
Tepresentatives, agemts, principals, predecessors, successors, heirs, (wners, assigns, cXecutors,
adminisirators, cmployees, insurers, and attoreys, ol and from any manner of action ar actions,
causes of action, claims, damages, demands, excontions, expenses, judgments, levies, liabilities,
Insses, or attomays' fees, whether known or unknown, liguidated or unliquidated, fixed,
contingent, direet, ar indirect, relating to the Dispute, incloding without limitation any claim for
¢amages far rejection of the FTS Agreement and the 1BS Agreements as comtemplated by
Paragraph 3. Notwithstanding the above, this pavagraph shall not affect Natural's fight Lo bring
an action to enforce ar interprel this Agrecment. Mothing in this Apreement. shall affect the
rights of any alfiliate or other entity related 10 Natura) rarm pursuing their rights and remedies
with regards to contraces other than the Apreements.

3. Hcejection of KIS Apreemenl and TRBS Aprecmcents.

Natural agrees to the rejection of the FTS Apreemnent and the IBS Agreements. The
Parties shall promptly and jointly mave and support their rejection. Natural reserves the Tight 1o
mzke any filings with the Tederal Energy Regulmory Commission which Nuturad deemns
necessary 10 reflect any of the terms of this Scttlement Agreemenlt or sctions of the hankruptcy
court in connection with this Scitlernent Agreement.
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4, Puvment by Mirant,

Tn fu)l and final satizfaction of all claims of Natural as more fully mutlined tn Parapraph 2,
Mirant shall pay Natural $3,247,163.89, Namral, Mirant and Miram Carp. agree that such
payment shall be made and satisficd through a draw by Nawral upon the existing letter of aredit
issucd by Wachovia and numbered as SM200663W, which is held by Narral as security.
Natural shall be entitled to make such draw upen the above-deseribed lelter of creds for the
liabilities and obligations of Miram and Mirant Corp. to Natural upon the Elfective Dae of this
Agregment.

5. LTS Apreement,

Throughout the twrm of the TTS Agreement, Miraot shall a1 all umes, to the extent that
Mirant dees not otherwise satisfy Natural's creditwonthiness requirements, provide Nulural with,
and maintain in effect during the term of the TTS Agreement, adequiie assurancy of payment in
accordanice with the reguirements of Natural's FERC Gas Turilf, as may be revised from time to
time. The Parties agres that this requirement shall injually be salislied by a pre-payment in the
amount of $10,000 to secure Mirant™s obligations under the ITS Agreement. The Parties
acknowledge imd agree thal () Natomal’s FERC (Gas Tariff, Section 16(b), requires that if a
Shipper {as defined therein) fails to satisfy Natural’s eredit criteria, such Shipper may still obtain
service therennder if 1t provides pavment i advance for three (3) months' service and (ii) that
Mirant’s pre-payment of $10.000 hereunder is the motual ancmps of the Parties to estunate the
uncertain amount of three (3) months” service under the TS Agreement.

Mirant agrees to assurme the ITS Agrcement and the parties shall prozoptly wmd joinily
move for its assumplion. '

6. Baokruptey Court Approval; Effective Date

This Agreement is subject 10 the approval of the U5, Bunkniptey Courr presiding over
the Dreblors’ hankripiey case. The Parties will work cooperatively and in goed faith to oblain
that approval promptly. The Effective Trate of this Azreement will be the dawe on which the
rejection of the FTS Agreement and [BS Agreements contempliated by Paragraph 3. and the
assumpnion of the TTS Agreement contemplated by Faragraph 3, 15 approved by the bankrupiey
court.

T Dcsignation of Apency,

Upon execution of this Agreement by the Parties, Mirant shall designate Natural as its
exclusive agent under the TTS Agreement effective Ociober 20, 2003, and such agency shall
rernain in effect until the bankruptey court ¢ither approves or dendes this Agreement. As apenl,
Matural may, ameng other things, remartket transporation capacity pursuant. 10 the terms and
conditiens of Natwral's FERC Gas Tanff. During the perjod of its agency, Natural shall
delermine at its sole discretion the ratey, lerms, uned conditions for any one or more releases of
tramsportation capacily. subject t the provisions of Narral's FERC Gag Tariff. Mirant will pay
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no dgeney ot marketing fees to Natural [or marketing e capacity. The sole consideration for
Watural's marketing e[Torts will be retention by Matural of any and all revenues received by
Naluzal us 5 esult of the capacity seleases. Mirant shall not be entitled to any revenues from the
releases which may be sreater than the charges which would have been paid by Mirant under the
FI'S Agreement [or the termn of the capacity releanes, and likewise shall not be liable to MNatural
for uny umount by which any revenues received by Natural from any releases might be less than
the charges which wonld have heen paid by Mirant under the FTS Agreement for the term of the
capacily releases. Natural shall indemnify Mirant, and hold Mirant harmless, for all acts or
omissions relating to the agency for which it or its officers, directors, agents, cmployees,
designees, or any combination thereof, are respansible during the period of its ageney.

5. Settlement not an admission.

Noething contained in this Agreement shall be deerned an admission of any kind, whether
of guilt, liahility, or fact, by or against the Parties or their directors, officers, shareholders, agents,
employees, represcntalives, principals, sucecssors, predecessors, assigns, and heirs. Whelher or
not this Agrecment 15 consummated or approved, neither this Agreement nor evidenge regarding
any of the events or negotiations leading up 1o it shull be adrmigsible in any action or proceeding
for any purpose other than endoreement «of [his Agreement.

0. Represcnlations, warranties, and apreemants.

The Parties represent and warrant to each other and agree with cach other as follows:

a. The Parties to this Agreement have received independent legal wivice [rom atormeys
af their own choosing with respect 1o the wdvisability of executing this Agreement,
and prior 1o the execution of this Agreement by each Party, thal Party's attosmeys
reviewed this Agreemend at length, and made all desired changes.

b. Except as expressly staled inthis Apreement. no Party to this Agrecment has made
any stalement o representalion (o any other Party to this Agreement regarding any
fact relied upon by such other Party in entering into this Agresment, and cach Party
specifically does not rely upon any statcment, representarion, or promise of the cther
Party in exccuiing this Agreement, except as expressly staled in this Agreement.

¢. There are no other agreemenis or understundings between ihe Parties to this
Aorcement except as staled in this Agreement.

d. Fach Party 1o this Agreement, wogether with ils allorneys, has made such investigation
of the facrs pertaining w this Awreemen, and af a1l the matters pertaining thereto, as il
deems necessary,

£ Theterms of this Agreement are conlraciual, not & mere recital, and this Agrecment is
the result of negotiations between the Partics 1o this Agreement, each of which has
participated in the drafting of this Agreement throupgh its respective atlorneys.
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f. This Apreement has boen carefully read by, the conients hereof are known and
undersiood by, and it is signed frecly by each person excouting this Agreement

g Each Party to this Agreement has the power and authority ro enter into and perlonn
this Agreement, and the excowtion and performance of this Agreement has been duly
authowized by all requisite corporale action.

h. Each Party to this Agreement agrecs that such Party will not take any action that
would interfere with the perfarmance of this Agrecment by any other Party 1o this
Agreement or that would adverscly wlfeet any of the rights provided for in this
Agrcement.

i, Tn entering into this Agreement, cach Party recognizes that no facts or representations
are ever absolutely cortaing accordingly, except as specifically provided in this
Agreement, each Party to this Agreament assumes the risk of any mistake, and if any
Farty should subseguently discover that any fact it relied upon in entering into 1his
Agreement was untrue, or that any understanding of the facts or of the Loy was
incorrect, such Party shall nos be ¢ntitled to set aside this Agreement by reason
thereof., This Agreement is intended to be final and binding between and among the
Parties, regardless of any mistake of fact, mistake of law, or any other circumsianies
whatsoever. Each Party relics on the said finality of this Agreement. as & malenal
factor inducing rhat Parry’s execution of this Agreement.

j.  NoTarty 1o this Agreement has heretofore assigned or trmsferred or purported o
assizn or transfer to any person, firm, or corporation whatspever any actions, Causes
af action, debts, dues, liakilities, contmoversies, clanns, or demands herein released.
Fach Party hereto agrees 1o indermmify and hold harmless each other Party herelo
against any aclions, causes of action, debts, dues liabilitics, controversies, claims,
counterclaims, crossclaims, third-parly claims or demands based on, arising out of, or
in connection with any such transfer or assignment of purporicd (ransfer or
assignment, including all attomeys™ fees and casts incurred in connection (herewith.

14, Integration.

This Agreement constilutes a siughe, integrated, written contract expressing the entive
apreement of the Parties to this Agreement relative to the subject maiter heveof. No covenants.
agreements, representations, or warrantics of any kind whatsoever have been made by any Party
to this Agreement, except as specifically set forih in this Agreement. Al prior discussions and
negotiations have been and are merged and inicgrared into, and are superseded by, this
Agreement. This Agrecment may not be supplemented or changed orally.

11. Execunlion in Counterparts.

This Apreement may be execuled and delivered in two or more counterparts, each of
wliich, when so executed and delivered, shall be an original, bat such counterparts shall together
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constilute but one and the same instrument and agreement. This Agreement shall be deemed to
he fully executed on the last date any such counterpari 1s executed.

12, Section Headlngs.

The section headings nsed berein are salely for convenience, shall not be used in
interpreting this Agreement, and shall not be construed in any way to limit, modify, or affect the
terms of this Agrecmnent.

13.  Enflorcement of the Settlement.

I the event of a dispute between the Purties arising out of this Agreement or any action
that is brought to enforee or interpret this Agreement, the prevailing Party shall be entitled to
reasoniable attomeys® fees, expenses, and costs incurred after execution of this Agreement, but
only against a parvy (o the dispure.

14.  Severability.
In the event that any portion or provigion of this Agreemen should be held to be void,

voidable, or unenforceable. the remaining portions und previsions hereof shall remain in full
force and effect.

15, Governing Law and Vepue,

Thiy Agreement shail be construed in accordance with, and be governed hy, the laws of
the State of New York (without reference to its choice of law docirine, other than section 3-1402
and 3-14072 of the New York General Obligations Law).

[ The rest af thiy page is intentfonally left blank |
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14. Constraction.

The terms of this Agrecment are 10 e construed in an everthanded fashion as between the
Parties. Should it be determined (hat there is ambigoity or a lack of clarity as regards any of the
language of the Agreement, the issue as to the meaning of such language shall be resolved in a
manner consisient with the relevant terms of the Agreement and withow regard to authorship.

IN WITNESS WHEREQFT, the Partics to this Agreement have each approved and
execuled (his Agreement on the dates set forth opposite their respective signatures.

Date: _/’B;Zzgéi

Date: ! 5}/'3 '.5:/@3’

Drate: lﬂ!‘5~3.-"‘-'33
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Thomas E Lauria

State Bar No. 11998025
White & Case LLP
Wachovia Financial Center
200 South Biscayne Blvd.

Robin Phelan

State Bar No. 15903000
Judith Elkin

State Bar No. 06522200
Haynes and Boone, LLP

Miami, FL 33131 901 Main Street

Telephone: (305) 371-2700 Suite 3100

Facsimile: (305) 358-5744 Dallas, TX 75202
Telephone: (214) 651-5000
Facsimile: (214) 651-5940

ATTORNEYS FOR THE DEBTORS AND DEBTORS-IN-POSSESSION

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION
)
Inre ) Chapter 11 Case
)
MIRANT CORPORATION, et al., ) Case No. 03-46590 (DML)
) Jointly Administered
Debtors. )
)

NOTICE OF HEARING ON DEBTORS’ MOTION FOR APPROVAL OF (1)
SETTLEMENT AGREEMENT UNDER FEDERAL RULE OF BANKRUPTCY
PROCEDURE 9019, (2) REJECTION OF CERTAIN AGREEMENTS AND (3)

ASSUMPTION OF CERTAIN OTHER AGREEMENTS WITH NATURAL GAS
PIPELINE COMPANY OF AMERICA

PLEASE TAKE NOTICE that the above-referenced Motion will be heard on
Wednesday, December 3, 2003; 10:30 a.m. before the Honorable D. Michael Lynn, United

States Courthouse, 501 W. Tenth, Fort Worth, Texas.
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RESPECTFULLY SUBMITTED THIS 7th DAY OF NOVEMBER, 2003

HAYNES AND BOONE, LLP
901 Main Street

Suite 3100

Dallas, TX 75202

(214) 651-5000 telephone
(214) 651-5940 telecopy

Robin Phelan

State Bar No. 15903000
Judith Elkin

State Bar No. 06522200
Ian T. Peck

State Bar No. 24013306

-and-

By /s/ Michelle C. Campbell

Thomas E Lauria

TX State Bar No. 11998025
Michelle C. Campbell

TX State Bar No. 24001828
WHITE & CASE LLP
Wachovia Financial Center
200 South Biscayne Blvd.
Miami, Florida 33131

(305) 371-2700

ATTORNEYS FOR THE DEBTORS AND
DEBTORS-IN-POSSESSION
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that he provided true and correct copies of the

forgoing to Bankruptcy Services, LLC and directed them to effect service upon all persons on the
Limited Service List via United States mail, on the 7th day of November, 2003.

/s/ Michelle C. Campbell

LOSANGELES 246585 (2K)



	PROCEDURAL BACKGROUND
	
	The Cases.  Commencing on July 14, 2003, and conc
	The Cases are Jointly Administered.  On July 15, 2003, this Court granted the motion for an order requesting that the bankruptcy estates of the Initial Debtors be jointly administered.  On September 8, 2003, the Court entered the order approving joint ad
	The Committees.  The Office of the United States 


	FACTUAL BACKGROUND
	The Debtors’ Business Operations.
	Mirant and its direct and indirect subsidiaries c
	Mirant employs thousands of employees worldwide, 

	MAEM’s Agreements with NGPL.
	Effective July 30, 2001, MAEM and NGPL entered into the Agreements.  MAEM entered into the Agreements to provide the Wrightsville Plant with certain, negotiated rates for natural gas transportation and related balancing services to be provided by NGPL. T
	As a result of depressed market conditions, it is
	The ITS Agreement is not linked to the FTS Agreement or the Discounted Rate IBS Agreement, No. 119465.  While the Discounted Rate IBS Agreement, No. 119413 was entered into to provide balancing service for the ITS Agreement, this service is not needed fo

	The Debtors’ Business Judgment Analysis.
	Soon after the commencement of these cases, the Debtors began analyzing a number of their executory contracts with the goal of identifying unprofitable contracts that they should reject within their business judgment.  Among those contracts were the FTS,
	On the other hand, MAEM determined that the ITS Agreement benefits the estates and should be assumed because the agreement provides the most efficient mechanism by which fuel can be transported to the Wrightsville Plant.
	Recognizing that there is value in the ITS Agreem

	Summary of Settlement Agreement.
	The principal terms of the Settlement Agreement between MAEM and NGPL include:


	RELIEF REQUESTED
	
	By this Motion, the Debtors hereby request Court approval of the Settlement Agreement.  As part of the Settlement Agreement, both parties have agreed to release certain claims against one another and satisfy rejection damages through a draw by NGPL in th


	APPLICABLE AUTHORITY
	The Court Should Authorize the Debtors to Enter into the Settlement Agreement Under Rule 9019.
	Bankruptcy Rule 9019\(a\) provides, in part, t�
	A Court will consider the following factors when determining whether a settlement is fair and equitable:  (a) the probability of success in the litigation, with due consideration for the uncertainty in fact and law; (b) the complexity and likely dura
	It is likely that NGPL would assert a rejection damage claim against MAEM in excess of $17 million, representing the present value of fixed capacity payments over the remaining life of the FTS Agreement and certain other liabilities incurred under the IB
	Accordingly, given \(1\) the uncertainties ass�

	Approval of Assumption or Rejection of the Agreements is Appropriate under Section 365 of the Bankruptcy Code.
	Key aspects of the Settlement Agreement are MAEM’
	As noted, the Debtors determined after their busi
	Moreover, for the reasons stated above, it is cle
	There were no prepetition defaults under the ITS 
	Currently, the ITS Agreement provides the most efficient mechanism by which fuel can be transported to the Wrightsville Plant.  Thus, rejecting that agreement at this juncture would be detrimental to the estates.


	CONCLUSION

