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ATTORNEYS FOR THE DEBTORS AND DEBTORS IN POSSESSION 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

  
 )  
In re ) Chapter 11 Case 
 )  
MIRANT CORPORATION, et al., ) Case No. 03-46590 (DML) 
 ) Jointly Administered 
 Debtors. )  
 )  

 

MOTION OF DEBTORS PURSUANT TO SECTION 365(a) OF  
THE BANKRUPTCY CODE FOR AUTHORITY TO REJECT  
EMPLOYMENT AGREEMENT OF HARVEY A. WAGNER  

 
TO THE HONORABLE D. MICHAEL LYNN,  
UNITED STATES BANKRUPTCY JUDGE: 

Mirant Corporation (“Mirant”) and its affiliated debtors (collectively with Mirant, 

the “Debtors”), as debtors and debtors in possession, file this motion (the “Motion”), pursuant to 

section 365(a) of title 11 of the United States Code (as amended, the “Bankruptcy Code”), for 

authority to reject that certain Employment Agreement between Harvey A. Wagner and Mirant, 
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dated May 16, 2003 (the “Contract”), which is attached hereto as Exhibit A,1 and in support of 

the Motion respectfully represents as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

PROCEDURAL BACKGROUND 

2. The Cases.  On July 14, 2003 and various dates thereafter (collectively, 

the “Petition Date”), the Debtors filed voluntary chapter 11 petitions.  The Debtors continue to 

manage and operate their businesses as debtors in possession pursuant to sections 1107 and 1108 

of the Bankruptcy Code.  

3. The Cases are Jointly Administered.   This Court has entered orders 

approving the joint administration of the Debtors’ chapter 11 cases.  

4. The Committees.  Three official committees (collectively, the 

“Committees”) have been appointed by the Office of the United States Trustee for the Northern 

District of Texas (“UST”) in these administratively consolidated cases.   

5. The Examiner.  On April 7, 2004, this Court authorized the UST to 

appoint an examiner in these cases to analyze certain potential causes of action and act as a 

referee with respect to certain disputes that arise among the Debtors, the Committees, or other 

parties in interest.  The UST appointed William K. Snyder as the examiner in these cases.  

                                                 
1  Not all parties were served with the Contract.  Any party may request a copy of the 
Contract by making a written request therefor to the Debtors’ counsel. 
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RELIEF REQUESTED 

6. By this Motion, the Debtors respectfully request pursuant to 11 U.S.C. § 

365(a) authority to reject the Contract, effective ten (10) business days from the date upon 

service of this Motion. 

BASIS FOR RELIEF 

7. Under the Contract, the Debtors employed Harvey A. Wagner as their 

Chief Financial Officer (“CFO”).  On April 21, 2004, the Court entered an order (the “Separation 

Order”) authorizing the Debtors to pay Mr. Wagner a separation payment of $217,500, less any 

applicable withholding taxes.  Pursuant to the Separation Order, Mr. Wagner retained all of his 

prepetition claims against the Debtors arising from the Contract, distribution on account of which 

is subject to reduction as more fully set forth in the Separation Order.  On or about April 30, 

2004, Mr. Wagner’s employment with the Debtors ceased. 

8. On August 27, 2004, this Court entered an order governing the procedures 

regarding the filing of proofs of claim against the Debtors in these cases (the “Bar Date Order”).  

Pursuant to the Bar Date Order, non-debtor parties to executory contracts rejected by the Debtors 

have thirty (30) days from the effective date of such rejection by which to file a proof of claim.  

To provide certainty to both the Debtors and Mr. Wagner regarding his prepetition claims arising 

from the Contract, the Debtors now seek to reject the Contract. 2  

9. On August 14, 2003, the Court entered an order (the “Order”) approving 

procedures (the “Rejection Procedures”) for the rejection of Contracts and Leases from time to 

time in furtherance of the reorganization efforts of the Debtors.  

                                                 
2  The Debtors are filing this motion in the interest of caution and reserve all rights with 
respect to any proof of claim that Mr. Wagner may file including, but not limited to, the right to 
assert that the Contract is not executory for purposes of section 365 of the Bankruptcy Code. 
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10. In summary, the Order allows the Debtors, in exercise of their business 

judgment, to reject any Contract or Lease determined to be unnecessary and/or burdensome to 

the Debtors’ ongoing business operations following ten (10) business days from service, via 

facsimile or overnight mail, to:  (i) the counterparty under the respective Contract or Lease at the 

last known address available to the Debtors; (ii) counsel for the counterparty under the respective 

Contract or Lease who has appeared in these cases and has specifically requested notice of any 

rejection notice; and (iii) counsel for the Committees.  A copy of the Order is attached hereto as 

Exhibit B.  

11. Pursuant to the terms of the Order and N.D. TX L.B.R. 9014.1, unless a 

written objection hereto is filed and served in accordance with the terms of the Order, the 

Contract will be deemed rejected pursuant to 11 U.S.C. § 365(a) effective upon the expiration of 

the ten (10) business day notice period described above (the “Effective Date”): 

(a) Title of Contract:  “Employment Agreement” between Harvey A. 
Wagner and Mirant, dated May 16, 2003, relating to the employment of 
Harvey A. Wagner as Chief Financial Officer of Mirant. 

Effective Date of Rejection: 

June 10, 2004, subject to paragraph 10 hereof 

Parties to the Contract: 

Mirant Corporation 
Harvey A. Wagner 

Contact Information of Non-debtors: 

Harvey A. Wagner 
2500 Peachtree Road 
Unit 310 North 
Atlanta, Georgia 30305 

12. If an objection to this Motion is timely filed and served upon:  White & 

Case LLP, Wachovia Financial Center, 200 South Biscayne Boulevard, Suite 4900, Miami, 
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Florida 33131, Attention: Thomas E Lauria, Esq. and Haynes and Boone, LLP, 901 Main Street, 

Suite 3100, Dallas, Texas, 75202, Attention: Judith Elkin, Esq., counsel for the Debtors, not later 

than ten (10) business days from the date of service of this Motion, the Debtors shall seek a 

hearing on the objection at the Court’s earliest convenience.  If such an objection to the Motion 

is timely received, and the Court ultimately upholds the Debtors’ determination to reject the 

Contract, then the Contract shall be deemed rejected as of the date of such determination by the 

Court unless otherwise agreed, in writing, by the Debtors and the conterparty to the Contract.   

13. Pursuant to the Order, claims arising out of the rejection of the Contract 

must be filed with the Court, or any Court approved claims processing agent, by the later of:  (i) 

thirty (30) days after the Effective Date or (ii) the date of the Order of the Court upholding the 

Debtors’ determination to reject the Contract, unless otherwise agreed, in writing, by the Debtors 

and the counterparty to the Contract (the “Rejection Claims Deadline”).3 

14. Pursuant to the Order, any holder of a claim allegedly arising from the 

rejection of the Contract who fails to timely file a proof of claim on or before the expiration of 

the Rejection Claims Deadline shall be (a) forever barred from asserting such claim against any 

of the Debtors; (b) forever barred from sharing in any distribution of the Debtors’ estates or 

assets under any confirmed plan of reorganization or order of the Court authorizing distributions 

from the Debtors’ estates; and (c) bound by the terms of any plan of reorganization confirmed in 

these chapter 11 cases and any order of the Court authorizing distributions from the Debtors’ 

estates.   

                                                 
3  Thus, provided no part in interest objects to the Motion, the last day on which Mr. 
Wagner may file a proof of claim arising from the rejection of the Contract is July 12, 2004. 
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CONCLUSION 

WHEREFORE, based upon the foregoing, the Debtors respectfully request that 

this Court grant the relief requested herein and any further relief that this Court deems necessary 

and proper. 

Dated: Fort Worth, Texas 
            May 27, 2004 

HAYNES & BOONE 
901 Main Street 
Suite 3100 
Dallas, TX 75202 
(214) 651-5000 
 
 
By:   /s/   Ian T. Peck 
Robin Phelan 
State Bar No. 15903000 
Judith Elkin 
State Bar No. 06522200 
Ian T. Peck 
State Bar No. 24013306 
 
 -and- 
 
Thomas E Lauria 
State Bar No. 11998025 
Linda M. Leali 
Richard S. Kebrdle 
WHITE & CASE LLP 
Wachovia Financial Center 
200 South Biscayne Boulevard  
Miami, Florida 33131 
(305) 371-2700 
 
ATTORNEYS TO THE DEBTORS   
AND DEBTORS IN POSSESSION 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he provided a true and correct copy of the forgoing 
to Bankruptcy Services, LLC and directed them to effect service upon all persons on the Limited 
Service List (without exhibits) via U.S. mail, and the addressees set forth below via overnight 
mail (with exhibits) on the 27th day of May 2004. 

 

Harvey A. Wagner 
2500 Peachtree Road 
Unit 310 North 
Atlanta, Georgia 30305 

 

      /s/              Ian T. Peck 

 
 



 
 
 
 
 
 
 
 

EXHIBIT “A” 

























 
 
 
 
 
 
 
 

EXHIBIT “B” 
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