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ATTORNEYS FOR THE DEBTORS AND DEBTORS IN POSSESSION 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

 
 )  
In re ) Chapter 11 Case 
 )  
MIRANT CORPORATION, et al., ) Case No. 03-46590(DML)11 
                                                                ) Jointly Administered 
                 Debtors. )  
 ) 

) 
Hearing Date and Time:  May 12, 2004; 
10:30 a.m.  

 

DEBTORS’ MOTION PURSUANT TO RULE 9019 OF THE FEDERAL  
RULES OF BANKRUPTCY PROCEDURE FOR APPROVAL OF  

SETTLEMENT AGREEMENT BETWEEN AND AMONG  
MIRANT AMERICAS ENERGY MARKETING, LP, MIRANT  

AMERICAS, INC AND ECONNERGY ENERGY COMPANY, INC. 
 

TO THE HONORABLE D. MICHAEL LYNN,  
UNITED STATES BANKRUPTCY JUDGE: 

Mirant Corporation and its affiliated debtors, as debtors and debtors in possession 

(collectively, the “Debtors”), file this motion (the “Motion”) pursuant to Rule 9019(a) of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) requesting an order 

authorizing Mirant Americas Energy Marketing, LP (“MAEM”) and Mirant Americas, Inc. 

(“Mirant Americas”)1 to enter into that certain Settlement Agreement, dated March 30, 2004 (the 

                                                
1  Mirant Americas is an indirect parent of MAEM. 
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“Settlement Agreement”), with Econnergy Energy Company, Inc. (“Econnergy”).  In support of 

the foregoing, the Debtors respectfully state as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

PROCEDURAL BACKGROUND 

2. The Cases.  On July 14, 2003 and various dates thereafter (collectively, 

the “Petition Date”), the Debtors filed voluntary chapter 11 petitions.  The Debtors continue to 

manage and operate their businesses as debtors in possession pursuant to sections 1107 and 1108 

of title 11 of the United States Code (the “Bankruptcy Code”). 

3. The Cases are Jointly Administered.  This Court has entered orders 

approving the joint administration of the Debtors’ chapter 11 cases.  

4. The Committees.  The Office of the United States Trustee for the Northern 

District of Texas in these administratively consolidated cases appointed an official committee of 

equity security holders and two official unsecured creditors’ committees (collectively, the 

“Committees”). 

FACTUAL BACKGROUND 

A. The Master Agreement, Note and Warrant2 

5. MAEM and Econnergy were parties to that certain Master Aggregator 

Agreement, dated November 2, 2001, as modified and amended by that certain First Amendment 

to Master Aggregator Sale/Purchase Agreement, dated December 10, 2002 (the “Master 
                                                
2  The Master Agreement and the Note referred to herein are not attached.  Parties in interest 

may obtain a copy of either document by forwarding a written request to Debtors’ counsel. 
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Agreement”), pursuant to which MAEM was the preferred supplier of natural gas and/or power 

to Econnergy. 

6. As additional consideration for entry into the Master Agreement, 

Econnergy delivered to Mirant Americas3 that certain Warrant, dated February 1, 2002 (the 

“Warrant”), a copy of which is attached hereto as Exhibit A, entitling Mirant Americas and its 

assigns to purchase, under certain circumstances, up to 300,095 shares of Econnergy’s common 

stock for $3.79 per share.4  The Warrant expires on the first of the following to occur:  (i) April 

18, 2010; or (ii) the date Econnergy either dissolves or distributes all of its assets to its 

stockholders.  As of the date of this Motion, the Warrant has not expired or been exercised. 

7. In late 2002, MAEM and Econnergy entered into negotiations regarding 

the termination of their commercial relationship under the Master Agreement.  In furtherance 

thereof, on January 10, 2003, MAEM sold all of its Econnergy receivables to an outside party.  

In connection with such sale, MAEM and Econnergy agreed to terminate the Master Agreement, 

effective January 10, 2003.  As consideration for amounts owing under the Master Agreement, 

Econnergy issued a Promissory Note, dated January 10, 2003  (the “Note”), to MAEM in the 

principal amount of $2,218,676.  Pursuant to the terms of the Note, Econnergy promised to repay 

the principal amount and accrued interest of the Note in eighteen (18) equal monthly installments 

of $132,291.92 beginning on April 20, 2003 and ending September 20, 2004.  As of the date of 

this Motion, the outstanding balance due and owing on the Note is $788,669.00.   

                                                
3  Due to a ministerial error, Econnergy incorrectly issued the Warrant to Mirant Americas 
 instead of MAEM and, therefore, Mirant Americas is a party to this settlement.  

4 Under the terms of the Warrant, Mirant Americas ceased accruing common stock upon the 
termination of the Master Agreement.  Mirant Americas and its assigns are currently 
authorized to purchase approximately 55,000 shares of Econnergy common stock for an 
aggregate price of $208,450.   
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8. The Debtors are concerned with Econnergy’s ability to fully repay the 

Note.  On numerous occasions Econnergy has failed to timely submit its monthly installment 

payment.  As a result, the Debtors view Econnergy as a potential credit risk and have established 

a reserve (the “Reserve”) on its books to cover potential exposure to losses under the Note.  

9. In November 2003, Econnergy approached the Debtors to discuss the 

possible surrender of the Warrant, which would facilitate Econnergy’s pursuit of other 

transactions.  In an effort to avoid further risks and uncertainties related to the repayment of the 

Note, the Debtors took advantage of this opportunity to negotiate the immediate monetization of 

the Note.   

10. After extensive negotiations, the Debtors successfully negotiated the early 

repayment of the Note in exchange for (i) a $50,000 discount off the principal balance of the 

Note and (ii) Mirant Americas’ surrender of the Warrant.  The Debtors believe the Warrant is of 

little or no value to the Debtors’ estate and respective creditors.  Neither the Warrant nor the 

common stock of Econnergy is registered pursuant to the Securities Act of 1933.  The Debtors 

explored the possibility of selling the Warrant, but were unable to locate a viable purchaser.  

Thus, the Debtors believe there is neither a readily available market nor any discernable market 

value for the Warrant.  Given the favorable terms negotiated by the Debtors and the mitigation of 

risks related to the collectibility of the Note and early repayment thereof, the Debtors have 

determined that it would be beneficial to the Debtors’ estates and respective creditors to seek this 

Court’s approval to monetize the Note as more fully set forth below.
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B. Summary of the Settlement Agreement 

11. In March 2004, Mirant Americas, MAEM and Econnergy successfully 

reached a compromise, which has been memorialized by the Settlement Agreement,5 attached 

hereto as Exhibit B, and is subject to this Court’s approval.  The principle terms of the 

Settlement Agreement are as follows: 

• In full and final satisfaction of the Note, Econnergy shall pay to MAEM all 
unpaid principal and accrued interest owing under the Note as of the date of 
such payment less $50,000.00 (“Final Settlement Amount”); 

• Upon receipt in full of the Final Settlement Amount, Mirant Americas will 
automatically, and without further action by either party, completely, 
irrevocably and unequivocally surrender the Warrant to Econnergy; 

• The parties will mutually release each other and their parents, subsidiaries and 
affiliated entities from all claims and potential claims of any nature 
whatsoever in anyway related to or arising out of the Master Agreement, the 
Warrant, or the Note; and  

• The effectiveness of the Settlement Agreement is conditioned upon the 
Debtors obtaining the Court’s approval by May 15, 2004. 

RELIEF REQUESTED 

12. By this Motion, the Debtors request that the Court enter an order pursuant 

to 9019(a) of the Bankruptcy Rules, in substantially the form submitted herewith, authorizing 

MAEM and Mirant Americas to enter in to the Settlement Agreement and perform thereunder. 

APPLICABLE AUTHORITY 

13. Bankruptcy Rule 9019(a) provides, in relevant part, that “[o]n motion by 

the trustee and after notice and a hearing, the court may approve a compromise or settlement.”  

Fed. R. Bankr. P. 9019(a).  Bankruptcy Rule 9019(a) empowers a bankruptcy court to approve 

compromises and settlements if they are “‘fair and equitable and in the best interest of the 

                                                
5  Unless otherwise defined herein, capitalized terms have the same meaning ascribed to them 

in the Settlement Agreement. 



 

 
4/19/2004 6:16 PM (2K) 
MIAMI 463167 v4 [463167_4.DOC] -6-  

 

estate.’”  In re Cajun Electric Power Cooperative, Inc., 119 F.3d 349, 355 (5th Cir. 1997) 

(quoting In re Foster Mortgage Corp., 688 F.3d 914, 917 (5th Cir. 1995) (citation omitted)); see 

also In re Zale Corp., 62 F.3d 746, 754 (5th Cir. 1995) (stating that “the ‘fair and equitable’ 

determination does not give the bankruptcy court jurisdiction over settlement conditions that do 

not bear on the court’s duties to preserve the estate and protect creditors.”). 

14. A decision to accept or reject a compromise or settlement is within the 

sound discretion of the Court.  See 9 COLLIER ON BANKRUPTCY ¶ 9019.02 (15th ed. Rev. 2001).  

“‘Compromises are favored in bankruptcy’” because they minimize the costs of litigation and 

further the parties’ interest in expediting administration of a bankruptcy estate.  In re Martin, 91 

F.3d 389, 393 (3d Cir. 1996) (quoting 9 COLLIER ON BANKRUPTCY ¶ 9019.03[1] (15th ed. Rev. 

1993)).   

15. Furthermore, the settlement need not result in the best possible outcome 

for the debtor, but must not “‘fall beneath the lowest point in the range of reasonableness.’”  In re 

Drexel Burnham Lambert Group, Inc., 134 B.R. 499, 505 (Bankr. S.D.N.Y. 1991) (quoting In re 

W.T. Grant Co., 699 F.2d 599, 608 (2nd Cir. 1983)).  Basic to the process of evaluating proposed 

settlements, then, “is the need to compare the terms of the compromise with the likely rewards of 

litigation.”  Protective Comm. for Indep. Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 

390 U.S. 414, 425 (1968). 

16. To determine whether a settlement is fair and equitable, this Court should 

consider and evaluate the following factors:  (i) the probability of success in the litigation, with 

due consideration for uncertainty in fact and law; (ii) the complexity and likely duration of the 

litigation and any attendant expense, inconvenience and delay, and (iii) all other factors bearing 

on the wisdom of the compromise.  See Cajun Electric, 119 F.3d at 356 (citations omitted). 
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17. After extensive analysis, the Debtors determined that entering into the 

proposed Settlement Agreement would be beneficial to the Debtors’ estates.  This settlement 

represents a unique opportunity for the Debtors to immediately recover, at a modest discount, the 

outstanding amounts owing to MAEM under the Note.  As stated above, Econnergy has 

persistently failed to timely submit its monthly installment payment on the Note.  Accordingly, 

the settlement will allow the Debtors to mitigate further risks and uncertainties regarding the 

Note’s repayment. 

18. The Debtors believe the surrender of the Warrant in exchange for the early 

repayment of the Note is an exercise of their sound business judgment.  As stated above, neither 

the Warrant nor the common stock of Econnergy is registered pursuant to the Securities Act of 

1933.  Thus, the Debtors believe that there is neither a readily available market nor any 

discernable market value for the Warrant or underlying common stock. Although the Debtors 

have attempted to sell the Warrant, they received no viable offer.  Based upon the lack of 

marketability of the Warrant and Econnergy’s pervasive credit problems, the Debtors have 

ascribed little to no value to the Warrant.  Thus, the Debtors believe the surrender of the Warrant 

for the early and certain repayment of the Note will cause little or no detriment to the Debtors’ 

estates or respective creditors.  

19. The Debtors are concerned that, absent entry into the Settlement 

Agreement, Econnergy will cease making payments under the Note.  Indeed, as stated above, the 

Debtors have been compelled to establish the Reserve against the Note due to Econnergy’s 

present credit worthiness and the resulting uncertainty regarding the Note’s collectibility.  The 

Debtors believe the benefits to be derived from the early monetization of the Note at a modest 

discount outweighs the costs of litigating the collection of the Note. 



 

 
4/19/2004 6:16 PM (2K) 
MIAMI 463167 v4 [463167_4.DOC] -8-  

 

20. For the above reasons, the Debtors believe that entering into the 

Settlement Agreement is an exercise of their sound business judgment.  In light of the foregoing, 

and given the substantial benefits that the Debtors will derive under the proposed Settlement 

Agreement, the Debtors seek the Court’s prompt approval of the Motion. 

CONCLUSION 

WHEREFORE, based upon the foregoing, the Debtors request that the Court 

enter an order, substantially in the form submitted herewith, granting the relief requested herein, 

and any further relief that is necessary and proper. 

Dated: Fort Worth, Texas 
            April 19, 2004 

 
HAYNES & BOONE, LLP 
901 Main Street, Suite 3100 
Dallas, TX 75202 
(214) 651-5000 
 
By:   Ian T. Peck 
Robin E. Phelan 
State Bar No. 15903000 
Judith Elkin 
State Bar No. 06522200 
Ian T. Peck 
State Bar No. 24013306 
 
 -and- 
 
Thomas E Lauria 
State Bar No. 11998025 
Craig H. Averch 
State Bar No. 01451020 
WHITE & CASE LLP 
Wachovia Financial Center 
200 South Biscayne Boulevard  
Miami, Florida 33131 
(305) 371-2700 
 
ATTORNEYS TO THE DEBTORS  
AND DEBTORS IN POSSESSION 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he provided a true and correct copy of the 

forgoing to Bankruptcy Services, LLC and directed them to effect service upon all persons on the 

Limited Service List via first class U.S. mail, and the addresses set forth below via first class 

U.S. mail on the 19th day of April 2004. 

 

      /s/              Ian T. Peck 

 
Econnergy Energy Company, Inc. 
Attn:  Gary Bondi 
286 North Main Street 
Spring Valley, NY  10977 
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EXHIBIT “B” 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

 
 )  
In re ) Chapter 11 Case 
 )  
MIRANT CORPORATION, et al., ) Case No. 03-46590(DML)11 
                                                                ) Jointly Administered 
                 Debtors. )  
 )  
 

ORDER APPROVING DEBTORS’ MOTION PURSUANT TO RULE 9019  
OF THE FEDERAL RULES OF BANKRUPTCY PROCEDURE FOR  

APPROVAL OF SETTLEMENT AGREEMENT BETWEEN AND  
AMONG MIRANT AMERICAS ENERGY MARKETING, LP, MIRANT  

AMERICAS, INC AND ECONNERGY ENERGY COMPANY, INC. 
 

Upon the motion, dated April 19, 2004 (the “Motion”), 1 Mirant Corporation and 

its affiliated debtors, as debtors and debtors in possession (collectively, the “Debtors”), pursuant 

to Rule 9019(a) of the Federal Rules of Bankruptcy Procedure for entry of an order authorizing 

Mirant Americas Energy Marketing, LP (“MAEM”) and Mirant Americas, Inc. (“Mirant 

Americas”) to enter into that certain Settlement Agreement, dated March 30, 2004 (the 

“Settlement Agreement”), with Econnergy Energy Company, Inc. (“Econnergy”); and it 

appearing that the Court has jurisdiction over this matter; and it appearing that due and proper 

notice of the Motion has been provided and that no other or further notice need be provided; and 

the Court having held a hearing on May 12, 2004 (the “Hearing”) to consider the Motion, the 

relief requested therein, and any responses thereto; and the Court having rendered its decision on 

the record at the Hearing;  and after due deliberation and sufficient cause appearing therefore, it 

is hereby  

ORDERED that the Motion is granted; and it is further 

                                                
1  Capitalized terms not otherwise defined herein shall bear the same meanings ascribed to 

them in the Motion. 
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ORDERED that pursuant to Rule 9019(a) of the Federal Rules of Bankruptcy 

Procedure, the Debtors are authorized to enter into the Settlement Agreement; and it is further 

ORDERED that the Court shall retain jurisdiction with respect to any matters, 

claims, rights or disputes arising from or related to the Settlement Agreement or the 

implementation of this Order. 

Dated: Fort Worth, Texas 
 May __, 2004 

______________________________________ 
    HONORABLE D. MICHAEL LYNN 
    UNITED STATES BANKRUPTCY JUDGE  

PREPARED BY: 
 
 Robin Phelan 
 State Bar No. 15903000 
 Judith Elkin 
 State Bar No. 06522200 
 HAYNES AND BOONE, LLP 
 901 Main Street 
 Suite 3100 
 Dallas, TX 75202 
 (214) 651-5000 
 
  -and- 
 
 Thomas E Lauria 
 State Bar No. 11998025 
 Craig H. Averch  
 State Bar No. 01451020 
 WHITE & CASE LLP 
 Wachovia Financial Center 
 200 South Biscayne Blvd. 
 Miami, Florida 33131 
 (305) 371-2700 




