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DEBTORS MOTION TO DISQUALIFY
SEGAL, GOLDMAN, MAZZOTA & SIEGEL,P.C. AND ITSATTORNEYS

Mirant Corporation (“Mirant”) and its affiliated debtors (collectively, the “Debtors’), as
debtors and debtors-in-possession, file this motion pursuant to Texas Disciplinary Rule of
Professional Conduct 1.09 to disqualify the firm Segal, Goldman, Mazzota & Siegel, P.C.
(“Segal, Goldman™) and its attorneys, including partner Paul Feigenbaum, from representing the
Town of Ramapo and any other taxing authority in the contested matter concerning Mirant’s

motion pursuant to 11 U.S.C. 88 105(a) and 505 to determine certain tax claims (505 Motion”).
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JURISDICTION AND VENUE

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 88 157
and 1334. Thisisacore proceeding pursuant to 28 U.S.C. § 157(b). Venueis proper before this
Court pursuant to 28 U.S.C. 88 1408 and 1409.

INTRODUCTION

2. The conflict isasfollows: Mr. Feigenbaum is personally involved in the
representation of the Town of Ramapo, which is directly adverse to the Debtors on the 505
Motion. Mr. Feigenbaum was formerly a partner at Couch White LLP, specia counsel to Mirant
in these cases. While at Couch White (until 2002), Mr. Feigenbaum personally spent hundreds
of hours at the partner level representing Mirant (i) in its purchase of the properties that are at the
heart of the Debtors' 505 Motion and (ii) in the New Y ork State court proceedings brought by
Mirant to enforce a settlement of the state court tax certiorari proceedings involving the same
facts and issues to the Debtors' 505 Motion.

3. Despite numerous oral and written requests by the Debtors', Mr. Feigenbaum and
Segal, Goldman have refused to withdraw. See, e.q., Letter from Shore to Feigenbaum of
12/12/2003 (attached as Exhibit A). Further, despite a representation that the Firm’s
representation would be limited to the state court remand issues, Segal, Goldman has appeared in
these cases as recently as last week, when it filed papers “ of counsel,” seeking an order
permitting the Town of Ramapo to appeal this Court’sinterlocutory order on the 505 Mation.
Mr. Feigenbaum is listed in that pleading as one of the two responsible counsels.

4, The issue of the conflict is not even close. Mr. Feigenbaum is, among other
things, representing an adverse client on a substantially related matter. Neither he nor hisfirm

may do that. Indeed, neither Mr. Feigenbaum nor Segal, Goldman have satisfied even the basic
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ethical obligation of requesting a conflict waiver from Mirant. For the following reasons, the
Court should grant the Motion.

FACTS

5. Mr. Feigenbaum, a member of the New Y ork bar, was a partner at Couch White,
LLP or its predecessor firms (* Couch White”) in Albany, New Y ork from 1986 through July 31,
2002. Affidavit of Algird F. White, Jr. (“White Aff.”) 14 (Attached as Exhibit B).

6. In April 1998, Southern Energy, Inc., which changed its name to Mirant
Corporation in 2001 (referred to hereinafter as “Mirant”), retained Couch White to represent it in
the acquisition of certain electric generation assets from Orange and Rockland Utilities, Inc.
(“O&R”) in New York State, including the Hillburn Gas Turbine, in the Town of Ramapo, New
York. White Aff. {1 4-5.

7. Algird White, Esg., the Couch White partner in charge of the Mirant matter, asked
Mr. Feigenbaum to take the lead with respect to real estate issues related to Mirant’s acquisition
of the O& R assets. White Aff. § 5.

8. From November 1998 though January 2000, Mr. Feigenbaum billed amost 400
hours (charging Mirant close to $90,000) for Mirant’s acquisition of the O& R assets.* Mr.
Feigenbaum was one of ateam of 6 attorneys from Couch White that worked on the transaction
and he was the lead attorney on real property issues. Inthat role, Mr. Feigenbaum was involved
in awide variety of discussions regarding the plants, the purchase price of the plants, and the
high real property taxes at each of the plants. White Aff. {15, 7. Those very plants and taxes

are the subject of Mirant’s 505 Motion.

! We have not included Mr. Feigenbaum’ s time records because to do so would arguably waive the

privilege Mirant istrying to protect by filing this Motion. See In re American Airlines, Inc., 972 F2.d 605,
618 (5th Cir. 1992).
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9. Couch White is afirm of about 30 attorneys and, at most, had 6 attorneys working
on matters for Mirant. Because of the size of the firm and its Mirant team, confidential
information about Mirant was generally known by attorneys in the firm, and each member of the
Mirant team, including Mr. Feigenbaum, was intimately familiar with all aspects of the Mirant
engagement, even on issues in which those attorneys were not actively involved. White Aff. 7.

10. During the time that the O& R acquisition was being negotiated, real property
taxes were being assessed against the properties, and O& R was filing protests with the local
boards of assessment review and then filing tax certiorari proceedingsin New Y ork State Court,
seeking refunds of overpaid real property taxes, including claims against the Town of Ramapo.
After the acquisition, Couch White began representing Mirant in itstax certiorari cases,
including those against the Town of Ramapo. White Aff. 6.

11. In hisrole as lead counsel on real property issues, Mr. Felgenbaum had unfettered
access to al information related to Couch White' s representation of Mirant. White Aff. 15, 7.

12. In 2000, Couch White negotiated a settlement on behalf of Mirant of the tax
certiorari cases related to the Bowline Generating Station with the Town of Haverstraw and the
parties executed a Memorandum of Understanding.

13. When the Town of Haverstraw refused to go forward under the terms of the
Memorandum of Understanding, Couch White represented Mirant in litigation in New Y ork
State court seeking to enforce the agreement. Again, Mr. Feigenbaum was involved in reviewing
briefs filed by Couch White for Mirant. White Aff. 8.

14. In September 2000, two years before Mr. Feigenbaum joined his firm, Paul
Goldman sent Couch White a letter, stating that his firm was “special counsel” to the Town of

Ramapo in the tax certiorari proceeding filed for tax year 2000. Letter from Goldman to
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Barriere of 9/8/2000 (Attached as Exhibit C). Couch White received no further correspondence,
pleadings or calls from the Segal, Goldman firm until late 2003.

15.  Almost two years after the September 2000 letter from Segal, Goldman, Mr.
Feigenbaum left Couch White and joined Segal, Goldman. Since Mr. Feigenbaum joined Segal,
Goldman, neither Mr. Feigenbaum nor Segal, Goldman revealed to Mirant that they were
continuing to act as counsel to the Town of Ramapo in the tax actions brought by Mirant, until
the Town of Ramapo filed its motion to remand in the United States District Court for the
Southern District of New Y ork in November 2003.

16.  Once counsel for Mirant learned of Mr. Feigenbaum’ s involvement, they
repeatedly requested that Mr. Feigenbaum and his firm withdraw from their representation of the
Town of Ramapo in these matters. See, e.q., Exhibit A.

17. Even after being asked to withdraw, Segal, Goldman has persisted in its
representation of the Town of Ramapo. Segal, Goldman has a'so compounded the problem
because it has acted as co-counsel with Vinson & Elkins, LLP, which also represents the Town
of Haverstraw and the Town of Stony Point.

18. Because of the failure of Mr. Feigenbaum and Segal, Goldman to withdraw, even
after the courtesy of numerous requests, Mirant now moves this Court to disqualify Mr.
Feigenbaum and Segal, Goldman from any further representation of the Town of Ramapo in
these proceedings.

MR. FEIGENBAUM’S REPRESENTATION OF THE TOWN OF RAMAPO IS

DIRECTLY ADVERSE TOHISFORMER CLIENT, MIRANT, AND A VIOLATION OF
THE TEXASDISCIPLINARY RULES OF PROFESSIONAL CONDUCT

19.  There can be no question that the Town of Ramapo is directly adverse to Mirant
in these proceedings. There aso can be no question that Mr. Feigenbaum’ s former
representation of Mirant in its acquisition of the assets whose valuation is the only issue in these
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proceedingsis “substantially related” to the 505 Motion. As such, Mr. Feigenbaum is
disqualified from representing the Town of Ramapo in these proceedings.
20.  The Texas Disciplinary Rules of Professional Conduct? provide that:
Without prior consent, alawyer who personally has formerly represented a client

in amatter shall not thereafter represent another person in a matter adverse to the
former client:

*k*

(2) if the representation in reasonable probability will involve aviolation
of Rule 1.05 [which forbids attorneys from disclosing confidential information of
aclient]; or

(3) if it isthe same or a substantially related matter.

Tex. Disciplinary R. of Prof’| Conduct 1.09(a).

21.  Mr. Feigenbaum’ s representation of the Town of Ramapo against his former
client Mirant isaviolation of Rule 1.09(a).

22. First, there is more than a “reasonable probability” that Mr. Feigenbaum’s
representation of the Town of Ramapo against Mirant will result in the disclosure, intentional or
not, of confidential information in violation of Rule 1.09(a)(2). Undoubtedly, Mr. Feigenbaum
possesses confidential information about Mirant relevant to these proceedings. Given that Mr.
Feigenbaum is personally involved in the 505 Motion, there is more than a “reasonable

likelihood” that an unauthorized disclosure will occur. In re Epic Holdings, Inc., 985 S.\W.2d 41,

51 (Tex. 1998).

2 Attorneys appearing in this Court are subject to the Code of Professional Responsibility of the

State Bar of Texas aswell as the ethical rules announced by the national profession. Inre American
Airlines, Inc., 972 F.2d 605, 610 (5th Cir. 1992). The Texas and New Y ork rules are patterned after the
ABA Model Rules of Professional Conduct, and so the result should be the same under the rules of either
jurisdiction. See N.Y. Code of Professional Responsibility DR 5-108 (prohibiting an attorney from
representing a party adverse to aformer client in the “same or a substantially related matter”) and DR 5-
105 (disqualifying a firm where any attorney is disqualified).
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23.  Moreover, aviolation can occur even if confidentia information is not directly
used to the disadvantage of the former client. See Rule 1.09 cmt. 4. As one court has noted
“[aldverse use of confidential information is not limited to disclosure. It includes knowing what
to ask for in discovery, which witnesses to seek to depose, what questions to ask them, what lines
of attack to abandon and what lines to pursue, what settlements to accept and what offers to

reject, and innumerable other uses.” Ullrich v. Hearst Corp., 809 F. Supp. 229, 236 (S.D.N.Y.

1992) (interpreting similar provision in New Y ork Code of Professional Conduct). Mr.
Feigenbaum isin precisely the position the rules say he should not bein.

24.  Second, Mr. Feigenbaum’ s representation of the Town of Ramapo is aso
improper because his prior representation and current representation relate to “the same or a
substantially related matter.” Rule 1.09(a)(3). Although “substantially related” is not defined in
the Rules, “it primarily involves situations where a lawyer could have acquired confidential
information concerning a prior client that could be used either to that prior client’s disadvantage
or for the advantage of the lawyer’s current client or some other person.” Rule 1.09 cmt. 4A
(emphasis added).

25. Debtors need not show that Mr. Feigenbaum actually had confidential information
that could be used to Mirant’ s disadvantage or to the Town of Ramapo’ s advantage (or to the

advantage of any of the other taxing authorities). In re American Airlines, Inc., 972 F.2d 605,

618 (5th Cir. 1992); see dso Rule 1.09 cmt. 8. Rather, the law provides an irrebuttable
presumption that “an attorney in alaw firm has access to the confidences of the clients and

former clients of other attorneysin the firm.” Inre Epic Holdings, Inc., 985 SW.2d at 50; In re

American Airlines, 972 F.2d at 614 (same).
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26. This matter is“substantially related” to Mr. Feigenbaum'’ s prior representation of
Mirant. While at Couch White, Mr. Feigenbaum represented Mirant in its acquisition of the
Bowline plant, the Lovett plant, the Hillburn gas turbine facility and other hydroelectric
facilities, billing hundreds of hoursto those matters. As part of that acquisition, Mirant’s
lawyers at Couch White advised Mirant on issues related to the purchase price, including the
effect of the high real property taxes on that purchase price.

27.  The Town of Ramapo recognizes the importance of the purchase price in these
proceedings. In an affidavit filed on behalf of the Town of Ramapo in the Bankruptcy Court in
New Y ork, Paul Goldman, Mr. Feigenbaum’s partner in the Segal, Goldman firm, stated:

It is respectfully submitted that the purchase price as reflected on the form TP 584

[the New Y ork State Real Property Transfer Tax return] for the conveyance of the

Property, ... may well have been contrived as a result of an overall negotiation

of the entire transaction, taking into account any ancillary agreements, such as a

power purchase agreement. In other words, the terms of any ancillary

agreements, such as the purchase agreement, presumably have affected the
purchase price for the property. It may, for example, have led to an artificially

low allocation of the overall purchase price for the Property at issue in connection

with an alocation of the overall multi-asset transaction and complex allocation

process pursuant to which Mirant acquired the Property from O&R as part of a

much larger transaction. Such a low allocation would be beneficial to Mirant’s

position in any tax certiorari proceeding commenced by Mirant.
Affidavit of Paul J. Goldman of 11/26/2003 ] 16 (excerpts attached as Exhibit D).

28. Mr. Feigenbaum, while representing Mirant, advised Mirant on the very
alocations referred to in Mr. Goldman'’s affidavit. The e-mail attached as Exhibit E (redacted to
prevent disclosure of confidential communications), written by Mr. Feigenbaum while
representing Mirant, is direct evidence of his personal involvement with the allocation issues.

This email clearly shows Mr. Feigenbaum’s conflict: “Consequently, | will be doing the

following rethe allocations . . .”; “We have broken down [redacted] further asfollows. . .”;
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“These allocations were arrived at by [redacted] . . .”; “These figures [redacted] will be used to
calculate the transfer tax . . ..” See Exhibit E.

29.  Only afew weeks ago, the Segal, Goldman firm, acting on behalf of the Town of
Ramapo requested that Mirant produce information of the type created by Mr. Feigenbaum
during his representation of Mirant:

Please provide a copy of al documents showing how the purchase price. . . was

determined and a statement of the calculation of the allocation (and the method of

allocation) of the purchase price between the [Hillburn Station in Ramapo, New

Y ork] and the other assets acquired from Orange & Rockland Utilities, Inc. in

connection with the sale transaction, including all notes, schedules, and

documents relative to the negotiation of the allocation of the entire purchase price
for the generating assets owned by Orange and Rockland Utilities, Inc.

Respondents' First Notice for Discovery and Inspection of 12/30/2003 (excerpts attached
as Exhibit F).

30. In other words, if Segal, Goldman, is permitted to continue in its representation of
the Town of Ramapo, Mirant will be in the absurd position of having to produce documents
prepared by Mr. Feigenbaum to Mr. Feigenbaum, or claiming privilege to Mr. Feigenbaum on
documents he created at Mirant’s expense.

31 In addition, Couch White negotiated a settlement with the Town of Haverstraw
for the real property taxes on the Bowline facility and litigated whether the agreement reached
was binding. The facts and issues in Mr. Feigenbaum'’ s representation of the Town of Ramapo
areidentical to those in his prior representation of Mirant.

32. Mr. Feigenbaum'’ s billing records show that he reviewed briefs Mirant filed to
enforce the settlement of real property taxes for the Bowline plant. Because that settlement
failed, those same taxes, for the same years, are at issue in these proceedings. In fact, the

Bowline facility represents the lion’s share of the refund that Mirant seeks in its 505 Motion.
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33. It is clear that the same properties, the same facts, the same purchase prices, and
the same taxes that were the subject of Mr. Feigenbaum’s prior representation of Mirant are at
issue in these proceedings. Accordingly, he must be disqualified from representing the Town of
Ramapo and any other taxing authorities in these proceedings.

MR. FEIGENBAUM'SFIRM, SEGAL, GOLDMAN, ISSIMILARLY DISQUALIFIED

34.  Just as Mr. Feigenbaum is disqualified from representing the Town of Ramapo or
any other taxing authority in this matter, Mr. Feigenbaum’s firm, Segal, Goldman also is
disgudlified.

35. Rule 1.09(b) provides:

When lawyers are or have become members of or associated with a firm, none of

them shall knowingly represent a client if any one of them practicing alone would
be prohibited from doing so by [Rule 1.09(a)].

36.  Asdiscussed above, Mr. Feigenbaum if practicing alone, would be prohibited
from representing the Town of Ramapo in this matter. Under the plain language of Rule 1.09(b),

al lawyersin hisfirm, Segal, Goldman, are similarly disqualified. See Nat'| Med. Enters., Inc.

v. Godbey, 924 SW.2d 123, 131-32 (Tex. 1996) (disqualifying law firm where attorney was
disgualified because of prior representation of party subject to ajoint defense agreement); see

also Amon Burton, Migratory Lawyers and Imputed Conflicts of Interest, 16 Rev. Litig. 665

(1997) (discussing imputation of conflictsto law firms under Texas law).

37.  Accordingly, Debtors respectfully request that the Court order that Paul
Feigenbaum, Esg. and the firm Segal, Goldman, Mazzota & Siegel, P.C. and each of its attorneys
be disqualified as counsel for the Town of Ramapo and any other taxing authority in this matter.

OTHER RELIEF REQUESTED

38.  The Debtors aso seek the attorneys fees they have incurred in bringing this

motion. Debtors counsel repeatedly requested that Mr. Feigenbaum and Segal, Goldman

Debtors Motion to Disqualify Page 10 of 12
Segal, Goldman, Mazzota & Siegel, P.C. and its Attorneys

NEWY ORK 3704569 (2K)



withdraw because of the obvious conflict. They have refused, without any basisin law or fact.
It seems particularly inequitable here that the Debtors should have to spend estate assets to
enforce its right to demand that a fiduciary remain afiduciary.

39. Mirant further requests that the Court conduct an in camera inquiry into whether
counsel for any of the other taxing authorities were improperly exposed to privileged information
about Mirant due to either ajoint defense agreement or joint representation with the Town of

Ramapo. See, e.q., DecoraInc. v. DW Wallcovering, Inc., 901 F. Supp 161, 164 (S.D.N.Y.

1995) (“district courts should devise methods, including in camera submissions, and other
protective devices, to safeguard the interests of the former client”). One might reasonably
assume that the taxing authorities have shared information and perhaps have entered into ajoint
defense agreement. Indeed, the Towns of Haverstraw and Stony Point where the Bowline and
Lovett facilities are located, and the Town of Ramapo are all represented by Vinson & Elkins
LLPin this matter. Mr. Feigenbaum worked on the litigation with the Town of Haverstraw
while with Couch White and certainly has confidential information related to the failed
settlement between Mirant and the Town of Haverstraw. Mirant is entitled to know who now
holds its confidence.

CONCLUSION

WHEREFORE, the Debtors respectfully request that the Court enter an order
disqualifying Mr. Feigenbaum and Segal, Goldman from any further representation of the Town
of Ramapo in these proceedings, awarding Mirant attorneys fees, and requiring an in camera
inquiry into whether any other counsel are tainted because of a joint defense arrangement or joint

representation.
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Dated: January 27, 2004

Debtors Motion to Disqualify

Respectfully submitted,

HAYNESAND BOONE, LLP
901 Main Street

Suite 3100

Dallas, TX 75202

(214) 651-5000

By: /s Robin Phelan
Robin Phelan
State Bar No. 15903000
Judith Elkin
State Bar No. 06522200

-and-

J. Christopher Shore
(admitted pro hac vice)
Thomas E Lauria

State Bar No. 11998025
WHITE & CASELLP
Wachovia Financia Center
200 South Biscayne Blvd.
Miami, Florida 33131

ATTORNEYSFOR THE DEBTORSAND
DEBTORS-IN-POSSESSION
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on January 27, 2004 he caused the foregoing
motion and accompanying exhibits to be served on the counsel identified below via electronic
mail. The undersigned further certifies that on January 27, 2004, he authorized BS| as service
agent to serve a true and correct copy of the foregoing motion and accompanying exhibits upon
al parties on the Limited Service List viaU.S. first class mail.

John Mitchell, Esg. Paul J. Goldman, Esq.

Vinson & Elkins, LLP Paul A. Feigenbaum, Esqg.

3700 Trammell Crow Center Segal, Goldman, Mazzota & Siegel, P.C.
2001 Ross Avenue 9 Washington Square

Dadlas, Texas 75201 Albany, New Y ork 12205

jmitchell @velaw.com pgoldman@sgmal bany.com

pfel genbaum@sgmal bany.com

IE] lan T. Peck
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December 12, 2003

BY FACSIMILE AND MAIL

Paul Feigenbaum, Esq.

Segel, Goldman, Mazzotta & Siegel, P.C.
9 Washington Square .

. Albany, N.Y. 12205 -

Re:  Town of Ramapo

Dear Mr. Feigenbaum:

.Over the past several weeks, we have repeatedly asked that you and your firm withdraw
from your representations of the Town of Ramapo in the legal proceedings currently docketed as
Adversary Proceedings Nos. 03-05022-ASH, 03-05039-ASH, and 03-05045-ASH in the _
Southern District of New York and related proceedings in the bankruptcy case, In re Mirant
Corp., et al., docketed at 03-46590 (DML) in the Northern District of Texas (collectively the -
“Actions”). Those representations present a direct, irremedial conflict to your prior
representation of Mirant New York, Inc. and its affiliates (collectively “Mirant”) on substantially
related matters. You have, however, refused to withdraw. B

. We again request that you and your firm immediately withdraw from your representation
- of the Town of Ramapo, and any similarly situated persons or entities, in connection with the
Actions.. While at Couch White LLP, you personally represented Mirant in real estate
transactions which are substantially related the present Actions. Indeed, billing records show
that you billed over 300 hours on real estate transactions for the purchase of the properties which
are the subject of the Actions. As part of your representation of Mirant, you undoubtedly were
privy to confidential information about Mirant’s decisions in Mirant’s valuation of those

properties. Your representation of a party adverse to Mirant on these issues is, unequivocally,a

direct conflict,

: - We consider that your continued representation would be a violation of DR 5-108 of New
York’s Code of Professional Responsibility. Similarly, your firm is disqualified from the
- Actions pursuant to DR 5-105(d). As you know, DR 5-108 provides that “a lawyer who has



WHITE & CASE

LIMITED LIABILITY PARTNERSHIP

Page 2

represehted a client in a matter shall not, without the consent of the former client after full
disclosure ... [tThereafter represent another person in the same of a substantially related matter in
which that person’s interests are materially adverse to the interest of the firmer client.” Mirant

has not consented and will not consent to you or your firm’s representation of a party directly
adverse to it. ’ :

Please confirm in writing that you and-your firm have withdrawn from the Actions. Your
failure to do so will compel us to move the relevant courts to disqualify and to refer this matter to
the state bar disciplinary cornmittee. : '

Very truly yours,

. Cliristopher Shore

cc:  Hugh Davenport, Esq.
' James Barriere, Esq.
Mark Lansing, Esq.
Thomas E Lauria, Esq.
Robin Phelan, Esq.
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Thomas E Lauria Robin Phelan
State Bar No. 11998025 State Bar No. 15903000
WHITE & CASE LLP Judith Elkin
Wachovia Financial Center State Bar No. 06522200
200 South Biscayne Blvd. HAYNES AND BOONE, LLP
Miami, FL 33131 901 Main Street
Telephone; (305) 371-2700 Suite 3100
Facsimile: (305) 358-5744 Dallas, TX 75202

Telephone: (214) 651-5000
Facsimile: (214) 651-5940

ATTORNEYS FOR THE DEBTORS AND DEBTORS-IN-POSSESSION
IN THE UNITED STATES BANKRUPTCY COURT

FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

Inre
MIRANT CORPORATION, ¢t al.,
Debtors.

Chapter 11 Case
Case No. 03-46590 (DML)11

Jointly Administered |

Nt S N N ettt

AFFIDAVIT OF ALGIRD ¥. WHITE, JR.

STATE OFNEW YORK )
COUNTY OF ALBANY ; =
Algird F. White, Jr., being duly swom, deposes and says:
1. TamaPartner of the firm of Couch White, LLP (“Couch White™ or the “Firm”). 1
am admitted to practice before the United Staes District Courts for the Northern, Southern,
Eastern and Western Districts of New York. 1 am admitted to practice before the United States

Court of Appeals for the Second Circuit and the Supreme Court of the United States. I am a

PAGE 82

member in good standing of the Bar of the State of New York. Unless otherwise stated herein |

have personal knowledge of the facts stated herein.

Affidavit of Algird F. White, Jr.
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2 I am filing this Affidavit to set forth the facts of Psul A. Feigenbaum's
participation inﬁ:erepresomaﬁonofMilthorponﬁonandiupredmm, Southern Energy,
Inc.; during the period of time when Mr. Feigenbautn was a partner at Couch White, LLP.

3, Mr. Feigenbaum was a partner at Couch White, LLP or its predecessor frms from
1986hntilhevolnnhrilylcﬂthel‘itmon1uly31,2002.

' 4. InApril, 1998, Couch White was retained by Southem Energy, Inc., which
becanje known as Mirant Corporation in 2001 (“Mirant™, to represent it in connection with its
Mﬂmﬁdﬂmofelwﬁcgmaﬁon%inNewYorkShﬁ. In the summer and fall of
1998,/ Couch White counseled Mirant in connection with its bid for the generation assets of
Orange and Rockland Utilities, Inc. (“O&R™) and the interest of Consolidated Edison of New
York, Inc. in O&R’s Bowline Point Generation Station. Mirant’s bid for the O&R asscts
(imhﬂingﬂnComﬁdﬁedBdimM)wummfulmduutptmhmmmﬂm
negotiated during October and November 1998 and executed on November 24, 1998,

s, 1 was and continue to be the Couch White partner in charge of the Mirant
repregentation. In early November, 1998, I asked Mr. Feigenbaum to take the lead with respect
mmdemissmmhudwithmm’sacq\ﬁsiﬁmofweo&kmﬁmmwhichm
memumuiminm:mcwdinuindudingﬂn!mlhmmmbimminm
Town of Ramapo, New York. From November 6, 1998 through the closing on the assets on June
30, 1999 and continuing through January 31, 2000, Mr, Feigenbaum recorded 392.90 billable
hours: associated with Mirant’s acquisition of the O&R generation assets. During this period of
ﬁme,Mr.ngalbmmwuomoffomCothhiumwmysdcwﬂngWﬂﬁmcwlegd
matters associated with Mirant’s acquisition of the O&R generation assets and was the Cooch
White lead attorney on real property issues, As such, Mr. Feigenbaum was involved in a wide
vmdyof&mmdmmmmmommﬁonmmlmmnmpﬁcem

Alnd1vlt of Algird F. White, Jr.
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discussiomofimmrelmdtoﬂ)elﬂghlc\felofwdmputyhxuamhofﬂ:O&Rﬁciliﬁu
atimninﬂleupmceedings,indudingﬂleHmm&cﬂityinﬂnTownofkmmo. No aspect
of the Mirant scquisition was screened from Mr. Feigenbaum.

6. Following Mirant’s acquisition of the assets at issue in these proceedings, Conch
WhitnbemnpmenﬁngMiraminmmdpmpenyuximmmlmdmﬂmemﬁu,
inchuding the Hillburn Gas Turbine in the Town of Ramapo.

7. Couch White is firm of about 30 attorneys. The Mirant team at Couch White at
was compriscd of 6 attorneys. Bmuofﬂxeduoftheﬂmandﬁesinofowmm
confidential information about Mirant was known generally by attorneys in the firm, and each
member of the Mirent team, including Mr. Feigenbaum, was intimately facailiar with all aspects
of the Mirant engagement, even on issues on which those attorneys were not actively involved.

8. Subsequent to the acquisition of the O&R generation assets, which are the only
nssets aoquired by Mirant in New York State, Mr. Feigenbaum continued to work on a variety of
Mitant issucs, From February 25, 2000 through March 20, 2001, Mr. Feigenbaum billed 113.4
hours to a variety of Mirant matters.. Of particular note are Mr. Feigonbaum’s time entries in
October, November and December, 2001 rejated to Mirant’s appefiate briefs to the New York
State Supreme Court, Appeliate Division on the Bowline Generating Station tax issues. The
appeal in the Bowline case arose out of an alleged settlement agreement concerning the asscssed
value and corresponding real property tax payments for one of the gencration assets acquired
from O&ZR. Theruoluﬁonofﬁntaxiswsinvolvedinthunppedmatthemofﬂn
proceedings currently before the bankruptcy court. The time recorded by Mr. Feigenbaum
concerning the acquisition of the O&R assets, including the Hillbum facility in the Town of
Ramapo, and the litigation of a tax cextiorari case involving one of those assets demonstrates his

Affidavit of Algird F. White, Jr.
. Page 3 of 4



11/18/2882 13:49 4885755121 WHITE BRENNER PAGE 85

diroct and substantial involvement in matters that are intogrally related to the procsedings before
the bankruptcy court.

Sworn to befors me this 23 day
of January, 2004

Nnes—

Notary Publicgl-
My Commission Em 344
Dec. 31, 2oobk

T:/data/cliont/07793/bankruptcy/afidavit2 doc

Affidavit of Algird F. White, Jr.
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SEGEL, GOLDMAN, MAZZOTTA & SIEGEL, P.C.

ATTORNEYS AND COUNSELORS AT LAW

KENNETH B. SEGEL 5 WASHINGTON SQUARE PETER BISMKO

PAUL J. GOLDMAN WASHINGTON AVENUE EXTENSION OF COUNSE(

THOMAS G. MAZZOYTA ALBANY, NEW YORK | 2205

JEFFREY A. SIEGEL RICHARD J, SHERWOOD*
(518) 452-004) - (518) 869-3532 OF COUNSEL

POLLY J. FEIGENBAUM FACSIMILE (51 8) 4520417

ROBERT J. KOSHGARIAN

DEERA J. LAMBEK
NANCY M. GREENE - *ALSO ADMITTED IN MASS. & D.C.

September 8, 2000

James Barrierc, Esq.
Couch White, LLP
540 Broadway
Albany, NY 12207

Re:  Southern Energy
Dear Jim:

Please be advised that this law firm is special counse] to the Town of Ramapo. As a follow-
up to our most recent conversation, it was my understanding that you, on behalf of Southern Energy,
were to provide us with all inventory on the property owned by Southern Energy in the Town of
Ramapo and all of the villages within the constituent body of the Town.

Notwithstanding our request and your agreement to provi&e this information, to date, we
have not received this material. This letter shall serve as notice that we intend to make a motion for
disclosure in this regard to obtain this material so that we may begin work on our defense to your
tax certiorari case. Please provide this material to us within ten (10) days of your receipt of this
letter. If we do not receive this material within ten (10) days of your receipt of this letter, we will
be forced to seek Court intervention.

I would appreciate your prompt attention, courtesy and cooperation in this regard.

If you have any questions or comments, please do not hesitate to call. I am,

Very truly yours,

SEGEL, GOLDMAN, MAZZOTTA & SIEGEL, P.C.

Paul J. Goft

PJG/cabj
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SEGEL, GOLDMAN, MAZZOTTA & SIEGEL, P.C.
ATTORNEYS AND COUNSRELORS AT LAW

cc:  Stephen J. Fromson, Esq.
Mr, James Zimmerman
Mr. Scott Shedler
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UNITED STATES BANKRUPTCY COLRT
SOLITHERN DISTRICT OF NEW YORK

In rex : AFFIDAVIT

MIRANT NEW YORK, INC., Px/a SOUTHERN
BNERGY NEW YORK-GEN LLC and MIRANT

CORPORATION v al.,
Delator. ,

Chapter 11
Case Nos. 03-05022;
03.05039; D3-0%M43

STATE OF NEW YORK)

} 858
COUNTY OF ALBANY')

PAUL J. GOLDMAN, being duly swoen, depascs sd says o follows:

1. 1 am s stiomey duly admitted to pracrice law in the New York State
and federsl courts. I am & momber of Segel. Goldman, Mxzmotts & Siegel. PC.,
Jocared in Albuy, New York. 1 am a Speciel Counsel to the Toven of Racoepe [the
 wFown"), Rockland County, Stete of Now York.

3. 1 bave sepremmtcal the Town s Special Counecl i equalization rase,
appeosimately 1997, As Special Couneel 1o tho Town and other municipalitios that
. are Iocated in tho Ninth Axdicis) Disrict of the Supremo Court of tho Stute of New
York, i which Julicial District Rockised County is. located, T bave subsiantial
_ experience procicing In the Nioth District Tax Certionai Part, prosided over by New
York Stete Supmeme Court Justico Thomas Dikerson, who succeeded Justices Petec
Rosato sd Louis Pallclle | ——

B



In gll events, hasad upnn Mr. Farbeein’s alfidavie, their tris] prepurstion would
invalve spending significest smounts of time in New York State.

4.  In additien, it Is my undcrstanding that Orange sed Rockiand Thility
Cunspanry (“ORR™} tetaing sn ownemhip interest in the Property that it snid to Mirant.
Thix bes been confismad o the Town's assessor by roprescuiatives oF OAR. As such,
O&R’s preacnee fn thess pwoceediags would appear do be nocossary. The corpacate
offices of O&R are locsted in the Village of Spring Valley, Rockhmd County, Now
‘York. This is spprowimmety three iniles from the Ramapa Town Hall. The corparate
offices of O&R's parcat comporstion, Congolidated Edisos Company (“Con E4™) are
loonted in New York, and the attornoys for Oon Bd and OAR are locatod in New
York City.

I5.  Substantislly all, I not afl, of the physicsl evidmce in thess tux
certiorari proocodings is looatsd fa New York Sistc. Apsri From the physical plant
Mm-mmmmimmminmmm
mmmmmmmmm@mm

16. mdﬁmﬁphwmmmmmmurm
attcmpt by Mirant to indicats that the purchase price fior the Proporty is sn sppeopriste
indication of faic merket value, [F Micaat hes & power purchase agroemenl or other
contractnal wrrengomont with OAR snd Con B4, then presusmbly, 1he pricing undor,
andd durstion of. st power purchaso agreement veey woll msy have affocted the
vhimate purchasc prioo paid by Mirsnt to OSR for the Property, which price is wsed
fur, Inter atia, the caicalation of New Yark Statc transfor taes woder the Article 15 of
the Tox Law. It is rospoctiully submittcd thet the purchase prioe a8 reficeted on the



form TP 584 for the conveysnce of the Proparty, » form that pertics to a real catste
trangaction must file with the Siate of New Yark, may well heve beon contrived s »
result of mn oversl] negotistion of the ontiro trsnswtion, taking into accoust any
indﬂuywmehnpmmﬁuum Tn ofher words, the teems
of sny encillery agresments, mich =8 the purchess grocment, presumebly have
affocted the purchuse price for the Property. B may, for cxsmple, have lad to m
artificially low aliocation of the purchs price fhr the Property at issue in connection
'with an allacation of the overall multi-sssct transaction and complex alioostion
process pursusnt to which Mirgnt acquived the Proposty from O&R as part of & much
larger trensaction, Such 4 low alincetion would be beneficial 4o Mirant's positioo in
substastial allocation Issves &5 smong the varinas genersting fsilities purchased by
., Minnt from O&R, including the Bawline snd Lovest powsr plants and a number of
rydeoelectric facilities thet weve yoid in  single transsction.

17. Coosequently, the ORR documentation, which is located in New York
Suatn, and amy O&R mxd Con B4 witncasos pooded in this matter Jiksly would bo
located in New York s well. Undor the circumstinoos, (his aspect of the discovery
procans aod trial cvidence militates strongly agsines transferving these proocudings o
Texas, whero ovidence and wimosses would be required, at sigaificant incimveniance
aad expense, act to mention the scheluling difficuities inherent in cuurdinating the
nppearances of all the withesses thousends of miles from their Now Yk locations.



mdtbcﬁunmmheﬂﬁmdmimrﬂwiﬁﬁwmﬂm
involved in retaining Jocal counsel and paying for the truvel sxpenses of its original
Ncw York counsel.

WIEREFORE, dopooent respectfully requests that debtur’s motion to transfor
be deniod in all respocts, together with such further relief a5 the Court may deam just

and proper.
 A/PaiCodmes
Paui J, Goldman
Swom 40 hefwe me this
26th day of November, 2003.
Natcy Publk:

G DUmemrys dod Sealagpim) S1T-Lovel SeuiagP Twnpgsery ssma P T——y
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o
A Z:::;$‘REDACTED
Subjects &/23 Revision of the afiocations

~ REDACTED

w '“bm“m“““&R‘é‘DAcTED

= REDACTED i
-e  REDACTED T

hese 19 e ibe will be used 10 onlouists the transfer tax,

'REDACTED
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P m eme e m . — - - - - . . . . - ——

| Petitioner,
- aguinst -
ASSESSOR OF THE TOWN OF RAMAPO, THE
OF ASSESSMENT REVIEW OF THE TOWN OF
AND THE TOWN OF RAMAPO,
Respondeats.
For & Revisw of Tax Asseasments under Article 7 of the Real
Property Tax Law,
hn;helﬂhn:rutthat\p;ﬂﬁnnkugof
IMIRANT NEW YORK, INC.,
Petitioner,
.w-

THE ASSESSOR OF THE TOWN OF RAMAPO, THE
BOARD OF ASSESSMENT REVIEW OF THE TOWN OF
RAMAPO AND THE TOWN OF RAMAPO,

Respondents.

For s Review of Tax Assessments under Article 7 of the Real
Property Tax Law,

Index No.: 4700/01

mmmw

EVTHYATS ¢ RO NOLLET BN LN 8191
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oll
mmmmmaum«uw
MhmmMWM&WWMﬂ

ddvedforthemomem of all recording instrument, :
without limitation, NYS Forms TP-584 and RP-5217, focloding

VL  Selected Pllings.
A.  Coples of the following for all controlling and subordinete entiries:

1. "Thepetitioner's supual FERC-1
el . mm»um&um1m

2 mm;m@»mmmmxm»mm

mpdﬁmc'squm-xmmmmewﬁu Exchange
Commission for the years 1996 w the present. o

.4 Al cagineering Appreisals and/or valuation Appraisals of Propeny
performed by or for the petitioner since 1996, 1 the Reul

5. The petitioner's FERC Farm #714: Angual Elacttic Coutrol and Plasning Ares

: Bmhﬂgymlmnmem

6.  Thepetitioner'sFERC Form#71S: Aunu
Rimaxt for the years 1996 1o the preseut.

7. AUFERCForm#M23s: i
mwbyhdefahmleﬁeM

mrmmmmmmm be deemed to continue
mum«mmmmwwm
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Sy0° 0N

. » " .

PLEASE TAKE FURTHER NOTICE, thatin the event of fallure or refusal to conaply

with this demand, the Respotdents shall sek to preciude the teatimony of any Such witnoss, and

PLEASE TAKE FURTHER NOTICE, that pursuant o CPLR 3101.(h) you ace tequired

amend or supplement your reply to this demend peompily wpon your thereafter Obtaining

that the reply was incotrect or incomplets when mads, or that the reply, though

et and complets when made, no longer is correct and complete, and the ciecuxstances are.
that & fadlure 10 amend or supplement the reply would be materially wisleading.

#mnmao,m

By:

Albany, New York 12205
(518) 453-0941

TO: ALBERT & ALBERT

(Joseph F. Albert;-Eaq., of counsel)
Ancrneys for Petidoner
The Offics Mansion
100 White Plains Road
Taerytows, New York 10591
(914) 332-6666

[CC: GREENBERG WANDERMAN & FROMSON
(Stephen M. Fromson, Bsq., of connsel)
thmmm'
150 Airport Executive Park

Suite 159

Nanuet, New York 10954

(845) 356-3334

12 MR Tix Complbanued DRt wpd
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IN THE UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

Inre Chapter 11 Case

MIRANT CORPORATION, et 4., Case No. 03-46590 (DML)
Jointly Administered
Debtors.

N N N N N N N N N

ORDER GRANTING DEBTORS MOTION TO DISQUALIEFY
SEGAL, GOLDMAN, MAZZOTA & SIEGEL,P.C. AND ITSATTORNEYS

The Court, having considered Debtors Motion to Disqualify Segal, Goldman, Mazzota &
Siegel, P.C. and its Attorneys s of the opinion that the Motion should be granted. It is, therefore,

ORDERED that Paul Feigenbaum, Esg. and the firm Segal, Goldman, Mazzota & Siegel,
P.C. and each of its attorneys, are disqualified from any further representation of the Town of
Ramapo or any other taxing authority in this matter;

IT ISFURTHER ORDERED that the firm Segal, Goldman, Mazzota & Siegel, P.C. shall
pay Debtors attorneys fees in bringing its motion;

IT ISFURTHER ORDERED that the Court will conduct an in camerainquiry into
whether counsel for any of the other taxing authorities has been tainted because of ajoint defense
or joint representation agreement with the Town of Ramapo or the firm Segal, Goldman,
Mazzota & Siegel, P.C.

SIGNED this____ day of January 2004.

Honorable D. Michael Lynn
United States Bankruptcy Judge



