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ATTORNEYS FOR THE DEBTORS AND DEBTORS-IN-POSSESSION 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

 
 )  
In re ) Chapter 11 Case 
 )  
MIRANT CORPORATION, et al., ) Case No. 03-46590(DML)11 
                                                                ) Jointly Administered 
                 Debtors. )  
 ) 

) 
Hearing Date and Time:  April 7, 2004; 
12:00 p.m.  

 

DEBTORS’ MOTION UNDER BANKRUPTCY CODE SECTIONS 105  
AND 363 AND FEDERAL RULES OF BANKRUPTCY PROCEDURE 9019  

FOR ENTRY OF AN ORDER (I) AUTHORIZING THE DEBTORS TO  
(A) ENTER INTO A SUBSTATION AGREEMENT WITH CAMBRIDGE  

ELECTRIC LIGHT COMPANY, (B) GRANT AN EASEMENT AND  
TRANSFER TITLE TO THE SUBSTATION SITE TO  

CAMBRIDGE ELECTRIC LIGHT COMPANY FREE AND CLEAR OF  
CERTAIN LIENS, INTERESTS, CLAIMS AND ENCUMBRANCES,  

AND (C) SETTLE CERTAIN CLAIMS ARISING FROM THE KENDALL 
INTERCONNECTION AGREEMENT, AND (II) GRANTING RELATED RELIEF 

 

TO THE HONORABLE D. MICHAEL LYNN, UNITED STATES BANKRUPTCY JUDGE: 

Mirant Corporation (“Mirant”) and its affiliated debtors (collectively, the 

“Debtors”), as debtors and debtors-in-possession, file this motion (the “Motion”) under sections 

105(a) and 363(b), (f) and (m) of chapter 11 of title 11 of the United States Code, 11 U.S.C. §§ 
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101-1330, as amended (the “Bankruptcy Code”), and Rule 9019(a) of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”) for entry of an Order (I) authorizing the Debtors 

to (A) enter into a Substation Agreement (as defined below) with Cambridge Electric Light 

Company (“Cambridge Electric”), (B) grant an easement and transfer title to the Substation Site 

(as defined below) to Cambridge Electric in connection with the Substation Agreement free and 

clear of certain liens, interests, claims and encumbrances, and (C) settle certain claims arising 

from the Kendall IA (as defined below), and (II) granting related relief.  In support of the 

foregoing, the Debtors respectfully state as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

PROCEDURAL BACKGROUND 

2. The Cases.  On July 14, 2003 and various dates thereafter (collectively, 

the “Petition Date”), Mirant Corporation and 82 of its direct and indirect subsidiaries 

(collectively, the “Debtors”) filed voluntary chapter 11 petitions.  The Debtors continue to 

manage and operate their businesses as debtors-in-possession pursuant to sections 1107 and 1108 

of title 11 of the United States Code (the “Bankruptcy Code”). 

3. The Cases are Jointly Administered.  This Court has entered orders 

approving the joint administration of the Debtors’ chapter 11 cases.  

4. The Committees.  The Office of the United States Trustee for the Northern 

District of Texas in these administratively consolidated cases appointed an official committee of 
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equity security holders and two official unsecured creditors’ committees (collectively, the 

“Committees”). 

FACTUAL BACKGROUND 

5. Mirant Kendall LLC (“Mirant Kendall”), an indirect wholly owned 

subsidiary of Mirant, owns and operates an electric power and steam generating facility (the 

“Kendall Facility”) located at 265 First Street, Cambridge, Massachusetts (the “Kendall 

Property”).  Mirant Kendall acquired the Kendall Facility and the Kendall Property in 1998 from 

Cambridge Electric.1 

6. In December 2001, Mirant Kendall completed the construction of a new 

gas-fired electric generator at the Kendall Facility, which required, among other things, the 

installation of a new 115 kV transmission line to interconnect the Kendall Facility to Cambridge 

Electric’s Putnam Substation (the “Putnam Substation”).  The financing, construction, 

ownership, operation and maintenance of the 115 kV transmission line is governed by that 

certain Interconnection Agreement between Mirant Kendall and Cambridge Electric, dated 

October 9, 2001 (the “Kendall IA”).  The 115 kV transmission line (hereafter, the 

“Interconnection Facilities”) is dedicated to Mirant Kendall’s sole use as a direct assignment 

facility, but is owned and maintained by Cambridge Electric.  The Interconnection Facilities 

have been in operation for more than a year.   

7. Pursuant to the terms of the Kendall IA, Mirant Kendall is responsible for 

the costs of constructing the Interconnection Facilities and for an annual facilities charge 

                                                
1  NSTAR, Cambridge Electric’s parent company, is Massachusetts’s largest investor–owned 

electric and gas utility, serving nearly 1.4 million residential and business customers. 
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(“AFC”) associated therewith.  The Kendall IA also provides, however, that should Cambridge 

Electric build a substation and place it in service in a manner that shares the use of the 

Interconnection Facilities (the “Linkage Event”), Cambridge Electric is required to reimburse 

Mirant Kendall a portion of the total construction cost of the Interconnection Facilities, (the 

“Linkage Payment”). 2  Based upon total Interconnection Facilities construction costs, which 

totaled $19,853,162, the Linkage Payment calculated under the Kendall IA would have been 

$9,926,581.  As of the Petition Date, however, Mirant Kendall owed Cambridge Electric 

$4,650,059 (the “Cure Amount”), representing $4,355,683 of past due Interconnection Facilities 

construction costs and $294,376 of past due AFCs.  Thus, upon the Linkage Event under the 

Kendall IA, Mirant Kendall would have been owed $5,276,522, which equals the difference 

between the Linkage Payment ($9,926, 581) and the Cure Amount ($4,650,059).  

8. The Kendall Facility is also interconnected with Cambridge Electric’s  

13.8 kV transmission system (the “Cambridge System”).  Under the Kendall IA, Mirant Kendall 

was obligated to provide Cambridge Electric with local voltage and load support until December 

1, 2003.  In 2002, Cambridge Electric began reviewing potential sites for the construction of a 

substation in East Cambridge (the “East Cambridge Substation”), which would provide 

Cambridge Electric with, among other things, local voltage and load support after Mirant 

Kendall’s obligations expired in December 2003.  

9. Prior to the Petition Date, the parties had substantially negotiated an 

agreement for the possible construction of the East Cambridge Substation on a portion of the 

                                                
2  The Linkage Payment is calculated pursuant to a formula set forth in Schedule 4 of the 
 Kendall IA entitled “Cost Sharing Agreement.” 
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Kendall Property (the “Substation Agreement”) and, in anticipation thereof, began work on the 

construction of transformer facilities on the Kendall Property to interconnect the Kendall Line to 

the Cambridge System (the “Interconnection Project”).  As a result of Mirant Kendall’s 

bankruptcy and disagreements between the parties, however, construction of the Interconnection 

Project and the negotiation of the Substation Agreement were suspended.  At the time of the 

suspension, the Interconnection Project was close to completion. 

10. After a brief suspension, the Debtors and Cambridge Electric decided to 

reinitiate discussions.  Initially, to alleviate certain immediate concerns that Cambridge Electric 

possessed with respect to system reliability, the Debtors and Cambridge Electric entered into that 

certain Tie Agreement, dated December 23, 2003, as amended and restated on March 10, 2004 

(the “Tie Agreement”), in the ordinary course of business.  The Tie Agreement provides an 

interim solution for providing Cambridge Electric voltage support pending Cambridge Electric’s 

final decision regarding the construction of the East Cambridge Substation.  Although the parties 

anticipate that the Tie Agreement will be superseded in full upon approval and consummation of 

the Substation Agreement, certain aspects of the Tie Agreement provide a backstop for 

Cambridge Electric’s long-term reliability needs in the event that Cambridge Electric is unable to 

build the East Cambridge Substation.  If such an event were to occur, the Linkage Event would 

be triggered.3 

                                                
3  Although the transactions contemplated by the Tie Agreement are ordinary course 

transactions, the Linkage Payment, if triggered through the Tie Agreement, includes the 
settlement of certain prepetition amounts owing under the Kendall IA, which would require 
this Court’s approval.  In the event this Court does not approve the Substation Agreement 
and the Linkage Payment is triggered under the Tie Agreement, the Debtors will seek this 
Court’s approval to the extent such payment is triggered under the Tie Agreement. 
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11. On March 10, 2004, the Debtors and Cambridge Electric finalized and 

executed the Substation Agreement, which remains subject to this Court’s approval.  The 

Debtors determined that it would be beneficial to preserve the option to assume or reject the 

Kendall IA pending further analysis of their strategic alternatives.  Accordingly, the Debtors 

successfully negotiated the proposed transaction in a manner that preserves the Debtors’ ability 

to recognize the Linkage Payment, net of the Cure Amount, without having to assume the 

Kendall IA. 

12. Under the proposed transaction, the Debtors have provided Cambridge 

Electric with an option to build the East Cambridge Substation on the Kendall Property.  Upon 

exercise of the option, the Debtors will grant an easement in gross to Cambridge Electric (the 

“Easement”) on a portion of the Kendall Property free and clear of liens, interests, claims and 

encumbrances upon which the substation could be built (the “Substation Site”) and Cambridge 

Electric will be obligated to pay the Linkage Payment less the Cure Amount.  The Debtors have 

also committed to transfer the title to the underlying Substation Site to Cambridge Electric, 

subject to receiving the necessary approvals to subdivide the Kendall Property. 4  Under the 

Substation Agreement and the Tie Agreement, the Linkage Payment will be calculated as if the 

Debtors had assumed the Kendall IA.  Accordingly, the Linkage Payment to be received by the 

                                                
4  The Debtors are presently unable to convey outright the underlying title to the Substation Site 

due to restrictions on subdividing the property.  Accordingly, the Substation Agreement 
contemplates an immediate grant of the Easement upon exercise of the Option (as defined 
below) to provide necessary certainty to permit the substation project to move forward. After 
exercise of the Option, the parties will work cooperatively to gain the necessary approvals to 
subdivide the property.  The Debtors believe that it is in the best interest of their estates to 
convey the underlying title to provide greater certainty with respect to the limitation of any 
future liabilities that could arise regarding the Substation Site. 
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Debtors will be net of the Cure Amount.5  The Linkage Payment also will be net of a portion of 

the amount Cambridge Electric paid or will pay Mirant Kendall in connection with Mirant 

Kendall’s construction of the Interconnection Project (the “Rebate”).6  The Debtors estimate the 

gross Linkage Payment to be approximately $9,926,581 and the Linkage Payment net of the 

Cure Amount and Rebate to be approximately $4,704,776.7  The receipt of the Linkage Payment 

net of such amounts will result in all prepetition amounts owed by Debtors to Cambridge Electric 

under the Kendall IA to be deemed satisfied finally and in full. 

13. Although the Debtors have preserved their option to assume or reject the 

Kendall IA, the Debtors believe that it is likely that they will ultimately assume the Kendall IA.  

Absent the relief requested herein, however, Cambridge Electric has indicated that it will likely 

find an alternative site for its substation.  Under such circumstances, the Debtors would likely 

lose not only the Linkage Payment under the Kendall IA, but also would have to cure unpaid 

prepetition amounts upon assumption of the Kendall IA.  

                                                
5  As discussed above, the Cure Amount is the total prepetition amount due from the Debtors to 

Cambridge Electric under the Kendall IA, which is $4,650,059.   

6  The Rebate reflects Mirant Kendall’s scope of work on the Interconnection Project and is 
currently estimated to be $571,746.  The cost of the Interconnection Project is estimated to be 
$930,496 and is to be paid by Cambridge Electric.  The Rebate recognizes that Mirant 
Kendall will also benefit from the Interconnection Project; however, Mirant Kendall has 
agreed to pay for such benefit solely in the form of a credit to the Linkage Payment.  Thus, 
Mirant Kendall believes that the Rebate provides another incentive for Cambridge Electric to 
commit to building the East Cambridge Substation at the Kendall Property and paying the 
Linkage Payment net of the Rebate and Cure Amount.  

7  In the event that Cambridge Electric were to receive a distribution on account of the Cure 
Amount prior to the receipt of the Linkage Payment, the Substation Agreement provides that 
the amount owing by Cambridge Electric will be increased by the value of the distribution 
received by Cambridge Electric. 
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14. The Debtors will derive other substantial benefits from consummating the 

proposed transaction, including (a) the grant of wheeling rights (transmission service) from 

Cambridge Electric to the Debtors, which the Debtors have valued between approximately $5 

and $12 million (dependent upon Mirant Kendall’s generation output), and (b) the settlement of 

certain pending disputes between the parties and other consideration, each of which is more fully 

set forth herein. 

15. After extensive investigation, analysis, and consultation with their 

advisors, the Debtors determined that entering into the proposed transaction with Cambridge 

Electric is beneficial to the Debtors’ estates.  This transaction represents a unique opportunity for 

the Debtors to recover a substantial portion of the costs the Debtors have already incurred in 

connection with the construction of the Interconnection Facilities.  The Debtors have determined 

that, absent the relief requested herein, Cambridge Electric likely will seek to construct the East 

Cambridge Substation on an alternative site, which would result in a substantial and permanent 

lost opportunity for Mirant Kendall.  Furthermore, in the event that Cambridge Electric seeks an 

alternative substation site, the Debtors will forfeit certain other benefits to be derived from the 

proposed transaction that would be realized regardless of whether the Linkage Event is triggered.  

Finally, the Debtors will derive substantial benefits from the Kendall Wheeling Privileges (as 

defined below), which will enhance the value of the Kendall Facility by providing additional 

outlets at no cost for Mirant Kendall’s own generation.  

16. In contrast, the Debtors have determined that they will incur little or no 

detriment by entering into the proposed transaction.  The Debtors have determined that there is 

no other better use for the proposed Substation Site (which represents approximately six percent 
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of the Kendall Property).  Except with respect to moving certain equipment, granting the 

Easement and transfer of title to the Substation Site will not result in any adverse impact on the 

current or any foreseeable future use of the site. 8  Finally, the Substation Agreement will not 

require the Debtors to incur any incremental costs, including those contemplated under any 

practical mothball scenario.   

17. Cambridge Electric has expressed that it must address certain concerns 

with respect to serving the greater East Cambridge community and is evaluating alternative sites.  

Absent certainty that it may proceed toward construction of the substation on the Substation Site, 

Cambridge Electric will be compelled to further explore alternative sites.  In light of the 

foregoing and given the substantial benefits that the Debtors will derive under the proposed 

transaction, the Debtors seek this Court’s prompt approval of the Motion. 

THE PROPOSED TRANSACTIONS 

A. The Substation Agreement.   

18. To help facilitate the construction of the East Cambridge Substation on the 

Kendall Property, Cambridge Electric and Mirant Kendall have entered into the Substation 

Agreement, dated March 10, 2004, the effectiveness of which is subject to this Court’s approval.  

                                                
8  One of Mirant Kendall’s electric-generating jets is presently located on the Substation Site.  

As more fully set forth herein, Cambridge Electric will reimburse Mirant Kendall for the 
costs of moving the jet if Cambridge Electric exercises its Option (as defined below).  Based 
upon current projections, the Debtors have determined that the highest and best use for the jet 
is at an alternative site provided that the Debtors can mitigate the costs of moving the jet.  If 
Cambridge Electric exercises its Option, Mirant Kendall is confident that it would be able to 
move the jet to an alternative location where its revenue generation will be at least equal to or 
higher than the revenue generated at its current location. 
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A copy of the Substation Agreement is attached hereto as Exhibit A.9  The pertinent terms are as 

follows: 

• Mirant Kendall will allow Cambridge Electric to share the use of the 
Interconnection Facilities by allowing it to use the Interconnection Project 
under certain circumstances until July 1, 200510 (the “Cambridge Electric 
Operating Privileges”);  

• Mirant Kendall will provide Cambridge Electric an option to continue its use 
of the Cambridge Electric Operating Privileges beyond July 1, 2005 and 
obtain the Substation Site (the “Option”).  Cambridge Electric must exercise 
the Option by July 1, 2005; 

• Upon completion of the Interconnection Project, Cambridge Electric will 
provide Mirant Kendall with transmission service under Cambridge Electric’s 
open access transmission tariff across certain transmission lines owned by 
Cambridge Electric (the “Kendall Wheeling Privileges”) until July 1, 2005. 
The Debtors estimate that the Kendall Wheeling Privileges for the period 
commencing on April 1, 2004 until July 1, 2005, are worth approximately 
$480,000; 

• Mirant Kendall will receive the Other Benefits (as defined below) whether or 
not Cambridge Electric exercises the Option. The Other Benefits include a 
reimbursement of approximately $620,000 of costs associated with the 
Interconnection Project, plus approximately $300,000 in other consideration 
and the avoidance of likely litigation costs and risks related to certain on 
going disputes; 

• Upon exercise of the Option by Cambridge Electric, Mirant Kendall will 
transfer the Substation Site (by way of easement and/or transfer of title) to 
Cambridge Electric free and clear of certain liens, interests, claims and 

                                                
9  The description of the proposed transaction herein is for summary purposes only.  Parties are 

encouraged to refer to the Substation Agreement for the precise terms of the transaction.  To 
the extent that there is any inconsistency between the terms of the Substation Agreement and 
this Motion, the Substation Agreement shall expressly control. 

10  As set forth in the Tie Agreement (which will be superseded by the Substation Agreement, if 
approved), the Cambridge Electric Operating Privileges terminate on July 1, 2005.  The 
privileges may be extended, however, to January 1, 2006, if the Court does not approve the 
Substation Agreement.  
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encumbrances and extend the Cambridge Electric Operating Privileges in 
perpetuity;  

• Upon exercise of the Option, Cambridge Electric will be committed to pay 
Mirant Kendall the Linkage Payment, net of the Rebate and the Cure Amount, 
and extend certain of the Kendall Wheeling Privileges in perpetuity.11 The 
Debtors estimate the value of the extended Kendall Wheeling Privileges to be 
between approximately $5 to $12 million (dependent upon Mirant Kendall’s 
generation output); and  

• Cambridge Electric will pay Mirant Kendall up to $525,000 for the cost of 
relocating a jet turbine that is currently located on the Substation Site. 

19. The Substation Agreement incorporates the provisions of the Tie 

Agreement regarding the Interconnection Project, including the provisions with respect to the 

Cambridge Electric Operating Privileges and the Kendall Wheeling Privileges, as well as the 

payment of the Linkage Payment net of the Rebate and Cure Amount.  If the Court approves 

Mirant Kendall’s entry into the Substation Agreement, the Substation Agreement will supersede 

the Tie Agreement, and the Tie Agreement will become null and void. 

20. Pursuant to the terms of the Substation Agreement, Cambridge Electric’s 

opportunity to exercise the Option will expire on July 1, 2005 (the “Commitment Date”).  In the 

event Cambridge Electric does not exercise the Option on or before the Commitment Date, the 

Substation Agreement will be deemed terminated.   

B. The Tie Agreement. 

21. The parties anticipate that the Substation Agreement, if approved, will 

supersede the Tie Agreement.  The Tie Agreement provides Cambridge Electric a short-term 

                                                
11  Within fifteen (15) days after the Linkage Event is triggered, but in no event earlier than 

January 15, 2005, Cambridge Electric will pay Mirant Kendall the Linkage Payment net of 
the Rebate and Cure Amount.   
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solution to address its immediate concerns and a possible long-term solution if it is unable to 

build a substation for any reason.  To address its short-term concerns, the Tie Agreement 

provides Cambridge Electric the Cambridge Electric Operating Privileges until July 1, 2005 (the 

“Initial Operating Term”).  If, however, the Court does not approve the Substation Agreement, 

the Initial Operating Term may be extended to January 1, 2006.  To address its long-term needs 

if Cambridge Electric is unable to build its substation, Cambridge Electric may notify Mirant 

Kendall under the Tie Agreement of its intention to use the Interconnection Facilities or to 

continue using the Cambridge Electric Operating Privileges beyond the Initial Operating Term.  

Should it exercise the Option, Cambridge Electric will pay Mirant Kendall the Linkage Payment 

in the same manner that it would otherwise pay it under the Substation Agreement.  As payment 

of the Linkage Payment includes the netting and satisfaction of amounts owing by the Debtors 

under the Kendall IA, the Debtors will seek this Court’s authority to receive the Linkage 

Payment as contemplated by the Tie Agreement to the extent the Substation Agreement is not 

approved. 

C.  Kendall IA. 

22. Upon receipt of the net Linkage Payment under the Substation Agreement, 

Cambridge Electric shall irrevocably waive and release any claims or rights it may have to 

receive any amounts due from Mirant Kendall for services rendered on or prior to the Petition 

Date under the Kendall IA, and Mirant Kendall shall irrevocably waive and release its right to be 

reimbursed for costs incurred in connection with the construction of the Interconnection 

Facilities.   
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23. The Substation Agreement provides that in the event the Debtors assume 

the Kendall IA on or prior to July 1, 2005, Mirant Kendall will not be required to satisfy the Cure 

Amount until after July 2, 2005, but no later than August 2, 2005; provided, however, that in the 

event Cambridge Electric pays the Linkage Payment on or prior to July 16, 2005, the Cure 

Amount will be deemed to be satisfied finally and in full as a deduction from the Linkage 

Payment.  In the event Cambridge Electric receives a distribution, if any, on account of the Cure 

Amount prior to paying the Linkage Payment, whether as a result of (a) Mirant’s assumption of 

the Kendall IA, or (b) a distribution through a plan of reorganization or otherwise the cash value 

of such distribution, as determined on the date of the Linkage Payment, shall be added to the 

amount of the Linkage Payment to be paid by Cambridge Electric. 

D.  Settlement of Pending Issues between the Parties and Other Benefits. 

24. The proposed transaction includes the settlement of certain pending 

disputes between the parties (the “Pending Issues”) and other consideration for the benefit of 

Mirant Kendall (the “Other Benefits”).  The pertinent terms are as follows: 

• Cambridge Electric has asserted a right to recover amounts from Mirant 
Kendall for past wheeling services.  Cambridge Electric (a) will provide 
Mirant Kendall, at no charge, any wheeling (i.e. transmission) services that 
Mirant Kendall may have been provided prior to the date the Interconnection 
Project was completed and (b) forever waives and discharges any such prior 
wheeling charges that may be owed by Mirant Kendall that have not been paid 
prior to the execution of the Substation Agreement.  Cambridge Electric 
estimates that the amount it is entitled to receive for past wheeling charges to 
be approximately $5,000,000;  

• Mirant Kendall has asserted a right to receive $159,000 from Cambridge 
Electric as a result of past metering and billing disputes.  Cambridge Electric 
will pay the full $159,000 to Mirant Kendall within 30 days after the 
Interconnection Project is completed to settle all metering and billing issues 
raised by Mirant Kendall; 
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• Cambridge Electric has agreed to address certain outstanding metering and 
billing issues involving Advanced Energy Systems (“AES”), such that from 
and after April 30, 2003, Mirant Kendall shall not be billed for any energy 
charges and/or demand charges associated with the supply of electricity to 
AES’s facilities at the Kendall Facility, and the AES energy and/or demand 
shall not be deducted from the Kendall Facility’s generation output for any 
purpose; 

• Cambridge Electric agrees, upon completion of the Interconnection Project, to 
reduce by $20,000 a year the annual facilities charges of approximately 
$518,000 that Mirant Kendall is obligated to pay Cambridge Electric to 
maintain the Interconnection Facilities under Section 5.6 of the Kendall IA 
entitled “Annual Facility Charges.”  (This credit will expire when and if 
Cambridge Electric’s Operating Privileges terminate for any reason and 
Mirant Kendall requires removal of the Interconnection Project.); 

• Cambridge Electric has asserted that certain aspects of the Kendall Facility are 
not in compliance with the Kendall IA.  Cambridge Electric will agree that the 
design, construction and operation of the new generation at the Kendall 
Facility are in full compliance with the terms and conditions of the Kendall IA 
and will waive and forever release Mirant Kendall from any claims that the 
design, construction and operation of the new and existing generation at the 
Kendall Facility are not in compliance with the terms and conditions of the 
Kendall IA.  (Such waiver and release becomes null and void if the 
Interconnection Project is not completed because of a material breach by 
Mirant Kendall under the Substation Agreement.); 

• As additional consideration for entry into the Substation Agreement, 
Cambridge Electric agrees to pay the cost to (a) file any applications required 
to be made to ISO New England Inc. and perform any associated system 
impact studies (i) for the Interconnection Project or (ii) to interconnect Mirant 
Kendall’s existing generators to Cambridge Electric’s 115 kV system from the 
Putnam Station to a pool transmission facility, and (b) perform any impact 
study necessary for interconnection or wheeling services to be provided under 
Substation Agreement. The Debtors estimate the value of such consideration 
to be approximately $100,000; and  

• As the Tie Agreement will be superseded upon approval of the Substation 
Agreement, the Substation Agreement provides (as the Tie Agreement does) 
that Cambridge Electric will reimburse Mirant Kendall for costs Mirant 
Kendall incurred in connection with the construction of the Interconnection 
Project.  The amount of such reimbursement is approximately $618,896. 
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RELIEF REQUESTED 

25. By this Motion, the Debtors request that this Court enter an order: 

 a. approving the terms and conditions of the Substation Agreement;  

 b. authorizing the Debtors to enter into the Substation Agreement;  

 c. authorizing the Debtors to grant the Easement and transfer title to the 
Substation Site free and clear of all liens, interest, claims and 
encumbrances other than the Permitted Encumbrances (as defined in 
the Substation Agreement); 

 d. authorizing the full and final satisfaction of the Cure Amount upon  
  triggering of the Linkage Event as a reduction of the Linkage   
  Payment; 

 e. authorizing settlement of the Pending Issues; and 

 f. granting related relief. 

APPLICABLE AUTHORITY 

26. In an exercise of the Debtors’ sound business judgment, the Debtors have 

determined that it is in the best interest of their estates, their creditors and all parties in interest 

for the Debtors to enter into the proposed transaction. 

A. Authorization to Enter into the Substation Agreement  
 Under Section 363 of the Bankruptcy Code. 

27. Section 363(b) of the Bankruptcy Code provides, in pertinent part, that a 

debtor after notice and hearing, may “use, sell, or lease, other than in the ordinary course of 

business, property of the estate.” 11 U.S.C. § 363(b).  See also Cajun Electric Power 

Cooperative, Inc. v. Official Comm. of Unsecured Creditors (In re Cajun Electric Power 

Cooperative, Inc.), 119 F.3d 349, 354 (5th Cir. 1997); Institutional Creditors of Continental 

Airlines, Inc. v. Continental Air Lines, Inc. (In re Continental Air Lines, Inc.), 780 F.2d 1223, 

1226 (5th Cir. 1986).   
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28. Transactions outside the ordinary course of business must be justified by a 

sound business purpose to obtain bankruptcy court approval.  See Continental Air Lines, 780 

F.2d at 1226 (“implicit in § 363(b) is the . . . requirement of justifying the proposed transaction   

. . . there must be some articulated business justification” for transactions outside the ordinary 

course of business); see also In re North American Royalties, Inc., 276 B.R. 587, 593 (Bankr. 

E.D. Tenn. 2002) (Courts may approve transactions outside the ordinary course of business if the 

debtor proves that it is justified by a sound business purpose.).   

29. The negotiation of the Substation Agreement between the Debtors and 

Cambridge Electric was undertaken in good faith and on an arms’ length basis.  The recovery of 

the Linkage Payment, the use of the Kendall Wheeling Privileges, and the recognition of the 

Other Benefits provides a substantial benefit to the Debtors’ estate, and is beneficial to Mirant 

Kendall’s continued operations.  In this instance, the Debtors have been able to negotiate terms 

for the recognition of the Linkage Payment that are significantly more favorable than under the 

Kendall IA, and will allow the Debtors to retain their option to assume or reject the Kendall IA 

until a later date.  In addition, the Debtors were able to negotiate the use of the Kendall Wheeling 

Privilege, which they will retain in perpetuity if Cambridge Electric exercises the Option. 

30. In agreeing to enter into the Substation Agreement, the Debtors, in the 

exercise of their business judgment, have provided Cambridge Electric with an option that would 

require the Debtors to transfer the Substation Site to Cambridge Electric.  The transfer of the 

Substation Site to Cambridge Electric, however, is in the best interest of the Debtors’ estates and 

the estates’ creditors because of the benefits to be derived from the receipt of the Linkage 

Payment, the use of the Kendall Wheeling Privileges, and recognition of the Other Benefits.   
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31. In fact, the Debtors will realize further benefits if Cambridge Electric 

chooses to build the East Cambridge Substation on the Substation Site because it will provide a 

point of access to distribute Mirant Kendall’s own generation.  As stated above, the Substation 

Site only encompasses approximately six percent of the Kendall Property, and is of relatively 

little value and will not impact the Debtors’ use of the Kendall Property now or in the future.  

Thus, the Debtors believe a sound business reason exists for the execution of the Substation 

Agreement and the transfer of the Substation Site. 

B. The Easement and Title to the Substation Site  
Should be Granted Free and Clear of Certain Liens,  
Interests, Claims and Encumbrances. 

32. Under section 363(f) of the Bankruptcy Code, a debtor may sell property 

“under subsection (b) and (c) free and clear of any interest in such property of an entity other 

than the estate.”  In particular, 363(f) authorizes a debtor to sell property free and clear if 

(1) applicable nonbankruptcy law permits sale of such property free 
and clear of such interest; 

(2) such entity consents; 

(3)  such interest is a lien and the price at which such property is to be 
sold is greater than the aggregate value of all liens on such 
property; 

(4)  such interest is in bona fide dispute; or 

(5)  such entity could be compelled, in a legal or equitable proceeding, 
to accept a money satisfaction of such interest. 

11 U.S.C. § 363(f).   

33. An easement on land of which a debtor holds possession and title is 

property of a debtor’s estate.  An easement is defined as:  
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[a]n interest in land owned by another person, consisting in the right to use 
or control the land, or an area above or below it, for a specific limited 
purpose. . . .   

BLACK’S LAW DICTIONARY (7th ed. 1999).  Because an easement is an interest in 

property, it is included as property of the debtor’s bankruptcy estate under section 

541(a)(1).  Cf. River Production Co. v. Webb (In re Topco, Inc.), 894 F.2d 727, 740 n.17 

(5th Cir. 1990) (noting in dicta that a debtor’s right to obtain oil and gas from a parcel of 

land not owned by the debtor is property of the estate because that right is an interest in 

property under Texas law).   

34. As an easement is property of the estate, a debtor may sell an easement in 

property free and clear of all interests under section 363 of the Bankruptcy Code.  See Eads v. 

Probasco (In re Eads), 69 B.R. 730 (9th Cir. B.A.P. 1986), aff’d in part and rev’d in part on other 

grounds, 839 F.2d 1352 (9th Cir. 1988) (holding that a debtor could sell its one half interest in a 

sewer easement free and clear of all other interests); cf. In re Partners Oil Co., 216 B.R. 399 

(Bankr. S.D. Tex. 1998) (holding that a debtor could sell its operating interest in an oil well free 

and clear of an entity’s right to 50% of the oil produced). 

35. The Kendall Property is currently encumbered by approximately $58 

million in asserted mechanics’ liens, inclusive of duplicative liens filed by general contractors 

and their subcontractors.  The Debtors dispute the validity, enforceability and amount of such 

liens on the Kendall Property.  Nevertheless, the Debtors believe the granting of the Easement 

and transferring of title to the Substation Site free and clear of these asserted interests will not 

materially diminish the value of the Kendall Property, which exceeds the estimated allowed 

amount of all of the liens.  As stated above, the Substation Site is a small, unused portion of the 
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Kendall Property, the transfer of which is unlikely to diminish the overall value of the Kendall 

Property or Kendall Facilities.  In fact, if Cambridge Electric constructs the East Cambridge 

Substation on the Kendall Property, the Debtors believe the value of the Kendall Facilities will 

be enhanced because the substation will provide additional outlets for Mirant Kendall’s own 

generation.   

36. Accordingly, the Debtors believe that the holders of such asserted 

mechanics’ liens, and any other potential parties asserting liens, claims, interests or 

encumbrances on the Kendall Property, are adequately protected as the building of the substation 

will likely increase – not diminish – the value of their collateral.  Nevertheless, the proposed 

order provides that any liens will attach to the proceeds derived from the transfer of the 

Substation Site in the same validity, force and effect that such liens, interests, claims and 

encumbrances have now against the Substation Site. 12  Similarly, the proposed order further 

provides that any asserted liens, except to the extent released or subordinated with respect to the 

Easement, shall remain attached to the Kendall Property in order of their priority and with the 

same validity, force and effect as they have now against the Kendall Property.  

37. The Debtors have notified their debtor in possession lender (the “DIP 

Lender”) of the proposed transaction and anticipate receiving its approval shortly.  As the 

                                                
12  Although the Substation Agreement contemplates a nominal charge for the grant of the 

Easement, for the purposes of determining the value of the underlying collateral, the Debtors 
have not allocated the portion of the total proceeds that represent proceeds derived from the 
grant of the Easement.  The Debtors believe that the value of the remainder of the Kendall 
Property exceeds what the estimated allowed amount of all of the liens would otherwise be, 
and therefore, such an allocation is not necessary at this time.  Nevertheless, to the extent that 
it is later determined that an allocation is necessary, the Debtors believe that such allocation 
may be appropriately reserved for a future determination by the Court. 
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Substation Agreement is expressly conditioned upon receiving the DIP Lender’s approval, the 

Debtors submit that the granting of the Easement and transfer of title to the Substation Site free 

and clear satisfies the statutory prerequisites of section 363(f) of the Bankruptcy Code. 

C. Cambridge Electric Should be Afforded all Protections 
 Under the Bankruptcy Code as a Good Faith Purchaser. 

38. Section 363(m) of the Bankruptcy Code provides that “[t]he reversal or 

modification on appeal of an authorization under subsection (b) or (c) of this section of a sale or 

lease of property does not affect the validity of a sale or lease under such authorization to an 

entity that purchased or leased such property in good faith. . . .”  11 U.S.C § 363(m). 

39. The terms of the Substation Agreement have been negotiated without 

collusion, at arms’ length and in good faith.  In fact, the proposed transaction is the fruit of 

months of negotiations whereby there has been a substantial give and take by both parties.  

Accordingly, the Debtors request the Court determine that Cambridge Electric has acted in good 

faith and, upon consummation of the transaction, is entitled to the protection of a good faith 

purchaser pursuant to 363(m) of the Bankruptcy Code.   

D. The Court Should Approve the Settlement with  
 Cambridge Electric Pursuant to Rule 9019. 

40. Bankruptcy Rule 9019(a) provides, in part, that “[o]n motion by the 

trustee and after notice and a hearing, the court may approve a compromise or settlement.”  Fed. 

R. Bankr. P. 9019(a).  Bankruptcy Rule 9019(a) empowers a bankruptcy court to approve 

compromises and settlements if they are “‘fair and equitable and in the best interest of the 

estate.’”  In re Cajun Electric Power Cooperative, Inc., 119 F.3d 349, 355 (5th Cir. 1997) 

(quoting In re Foster Mortgage Corp., 688 F.3d 914, 917 (5th Cir. 1995) (citation omitted)); see 
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also In re Zale Corp., 62 F.3d 746, 754 (5th Cir. 1995) (stating that “the ‘fair and equitable’ 

determination does not give the bankruptcy court jurisdiction over settlement conditions that do 

not bear on the court’s duties to preserve the estate and protect creditors.”).   

41. A decision to accept or reject a compromise or settlement is within the 

sound discretion of the Court.  See 9 COLLIER ON BANKRUPTCY 9019.02 (15th ed. Rev. 2001).  

“‘Compromises are favored in bankruptcy’” because they minimize the costs of litigation and 

further the parties’ interest in expediting administration of a bankruptcy estate.  In re Martin, 91 

F.3d 389, 393 (3d Cir. 1996) (quoting 9 COLLIER ON BANKRUPTCY 9019.03[1] (15th ed. Rev. 

1993)).  The settlement need not result in the best possible outcome for the debtor, but must not 

“‘fall below the lowest point in the range of reasonableness.’”  In re Drexel Burnham Lambert 

Group, Inc., 134 B.R. 499, 505 (Bankr. S.D.N.Y. 1991) (quoting In re W.T. Grant Co., 699 F.2d 

599, 608 (2nd Cir. 1983)).  Basic to the process of evaluating proposed settlements, then, “is the 

need to compare the terms of the compromise with the likely rewards of litigation.”  Protective 

Comm. for Indep. Stockholders of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 425 

(1968). 

42. To determine whether a settlement is fair and equitable, this Court should 

consider and evaluate the following factors:  (i) the probability of success in the litigation, with 

due consideration for uncertainty in fact and law; (ii) the complexity and likely duration of the 

litigation and any attendant expense, inconvenience and delay, and (iii) all other factors bearing 

on the wisdom of the compromise.  See Cajun Electric, 119 F.3d at 356 (citations omitted). 

43. The Debtors have determined in their business judgment that the 

settlements embodied in the Substation Agreement are fair and reasonable and benefit the 
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Debtors’ estates.  Although no litigation currently exists between the parties, the threat of 

litigation exists in light of the contentions by Cambridge Electric that it would assert a claim 

against the Debtors for (a) amounts Cambridge Electric claims it is owed under the Kendall IA 

for the construction of the Interconnection Facility, (b) certain wheeling services that Mirant 

Kendall may have been provided prior to the completion of the Interconnection Project, (c) 

certain outstanding metering and billing issues and (d) certain aspects of the Kendall Facility that 

Cambridge Electric claims are not in compliance with the Kendall IA.  Although the Debtors 

dispute the validity and/or amount of these claims, and believe they may ultimately prevail if 

these claims were litigated, the uncertainties and costs of associated with litigating Cambridge 

Electric’s claims will outweigh the substantial benefits to be derived under the Substation 

Agreement. 

44. The Substation Agreement also resolves other pending issues between the 

parties related to (a) annual facilities charges, (b) the filing of applications and impact studies 

with ISO New England and (c) reimbursement of costs incurred in connection with the 

Interconnection Project. 

45. Accordingly, given the uncertainties associated with litigating Cambridge 

Electric’s claims and resolution of the pending issues, and the benefits inuring to the Debtors’ 

estates, as well as the strong potential for the receipt of the Linkage Payment, use of the Kendall 

Wheeling Privileges and the recognition of the Other Benefits, the proposed compromise is in 

the best interest of the estates. 
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CONCLUSION 

WHEREFORE, based upon the foregoing, the Debtors request that this Court 

enter an order, substantially in the form submitted herewith, granting the relief requested herein, 

and any further relief that is necessary and proper. 

Dated: Fort Worth, Texas 
            March 15, 2004 

HAYNES & BOONE, LLP 
901 Main Street 
Suite 3100 
Dallas, TX 75202 
(214) 651-5000 
 
 
By:   /s/ Robin Phelan  
Robin Phelan 
State Bar No. 15903000 
Judith Elkin 
State Bar No. 06522200 
 
 -and- 
 
Thomas E Lauria 
State Bar No. 11998025 
Craig H. Averch 
State Bar No. 01451020 
WHITE & CASE LLP 
Wachovia Financial Center 
200 South Biscayne Boulevard  
Miami, Florida 33131 
(305) 371-2700 
 
ATTORNEYS TO THE DEBTORS  
AND DEBTORS-IN-POSSESSION 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he has authorized BSI as service agent to 

cause to serve a true and correct copy of the foregoing Motion upon all parties listed below and 

on the Debtors’ Limited Service List via United States first class mail, postage prepaid, on the 

15th day of March 2004 in accordance with the Federal Rules of Bankruptcy Procedure. 

 

      /s/   Ian T. Peck            

 
 

United Steel Structures, Inc. 
Attn: Wesley Schaffran 
16000 Barkers Point Lane 
Houston, TX  77079 

 

United Steel Structures, Inc. 
c/o  Howard N. Gorney, Esq. 
Nixon Peabody LLP 
101 Federal Street  
Boston, MA 02110-1832 

Dick Corporation 
Attn: Michael T. Ambroso, Esq. 
Office of General Counsel 
P. O. Box 10896 
Pittsburgh, PA  15236 

 

Dick Corporation 
c/o  Bennett D. Greenburg, Esq. 
       Jeffery M. Hummel, Esq. 
Seyfarth Shaw 
815 Connecticut Avenue, NW, Suite 500 
Washington, D.C.  20006-4004 

Dick Corporation 
c/o  Kent D. B. Sinclair, Esq. 
       James P. Gamerman, Esq. 
Seyfarth Shaw 
World Trade Center East 
Two Seaport Lane, Suite 300 
Boston MA  0221 

 

The Salem Glass Co. 
Lois G. Miller, President 
3 Technology Way 
Salem, MA  01970 

Harding and Smith 
Attn: Joel Lewin, Esq. 
27 Remar Avenue 
Walpole, MA  02081 

 

St. Paul Mercury Insurance Company 
c/o Peter B. McGlynn, Esq. 
      Richard E. Briansky, Esq. 
Bernkopf, Goodman & Baseman LLP 
125 Summer Street, 13th Floor 
Boston, MA  02110 
Re: Harding and Smith 
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Brand Scaffold Rental and Erection, Inc. 
Attn: Michael E. Coghlan 
100 Newark Street 
Haverhill, MA  01832 

 
Quality Air Metals, Inc. 
283 B Centre Street 
Holbrook, MA  02343 

Huntington Controls, Inc. 
Michael Huntington, President 
80 Independence Avenue 
Quincy, MA  02169 

 

Huntington Controls, Inc. 
c/o Edwin J. Fremder, Esq. 
Corwin & Corwin LLP 
One Washington Mall 
Boston, MA  02108 

A. C. Dellovade, Inc. 
c/o L. M. Krulewich, Esq. 
Krulewich Casher, PC 
50 Standford Street 
Boston, MA  02114 

 

Atlantic Contracting & Specialties, LLC 
Attn:  Michael C. Brown, Esq. 
Authorized Agent 
120 North Lime Street 
P. O. Box 1579 
Lancaster, PA  17608 

Matrix Service Mid Continent, Inc. 
c/o  Elizabeth A. Bradley, Esq. 
Knapp, Ohl & Green 
22 Ginger Creek Parkway 
P.O. Box 760 
Glen Carbon, IL  62034 

 

Matrix Service Mid Continent, Inc. 
Attn:  Vance Davis 
202 Hansen Court 
Newark, DE  19713 

Mass. Electric Construction Company 
Attn: Lewis R. Lear, Esq. 
180 Guest Street 
Boston,  MA 02135-2046 

 

Bond Brothers, Inc. 
Attn: Thomas C. Baillie, Esq. 
145 Spring Street 
Everett, MA  02149 

Foster Wheeler Energy Corporation 
Attn: Robin McDonald  
509 Glendale Avenue East, Box No. 1 
Niagara-on-the-Lake (St. Catharines)  
Ontario, Canada LOS 1J0 

 

Massachusetts Department of Telecommunications 
and Energy 
One South Station, 2nd Floor 
Boston, MA  02110 
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Massachusetts Attorney General 
200 Portland Street 
Boston, MA 02114 

 

Massachusetts Department of Revenue 
51 Sleeper Street, 8th Floor 
PO Box 55494 
Boston, MA 02205-9494 

City of Cambridge 
Attn: Tax Collector 
795 Massachusetts Avenue 
Cambridge, MA  02139 

 

 
Kendall SQ. LLC 
c/o Lyme Properties 
101 Main Street 
Cambridge, MA  02142 
 

 
KS Parcel A/D, LLC 
c/o Lyme Properties LLC 
101 Main Street 
Cambridge, MA  02142 
 

 

 
BP-Riverview / 245 First St., LLC 
P.O. Box #A-3879 
Chicago, IL  60690-3879 
 

Mary E. Grover 
Assistant General Counsel 
NSTAR Electric & Gas Corporation 
800 Boylston Street, P1700 
Boston, MA  02199-8003 
 

 

Cambridge Electric Light Company 
c/o Alex M. Rodolakis 
Hanify & King, PC 
One Beacon Street 
Boston, MA 02108 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

  
 )  
In re ) Chapter 11 Case 
 )  
MIRANT CORPORATION, et al., ) Case No. 03-46590 (DML) 
 ) Jointly Administered 
 Debtors. )  
 )  

 

ORDER PURSUANT TO SECTIONS 105 AND 363 OF THE  
BANKRUPTCY CODE AND RULE 9019 OF THE FEDERAL  

RULES OF BANKRUPTCY PROCEDURE (I) AUTHORIZING THE  
DEBTORS TO (A) ENTER INTO A SUBSTATION AGREEMENT  

WITH CAMBRIDGE ELECTRIC LIGHT COMPANY,  
(B) GRANT AN EASEMENT AND TRANSFER TITLE TO THE  

SUBSTATION SITE TO CAMBRIDGE ELECTRIC LIGHT COMPANY  
FREE AND CLEAR OF CERTAIN LIENS, INTERESTS, CLAIMS  
AND ENCUMBRANCES, AND (C) SETTLE CERTAIN CLAIMS  

ARISING FROM THE KENDALL INTERCONNECTION  
AGREEMENT, AND (II) GRANTING RELATED RELIEF 

 
Upon the Motion, dated March 15, 2004 (the “Motion”), of the above-captioned 

debtors and debtors-in-possession (collectively, the “Debtors”), pursuant to sections 105 and 363 

of title 11 of the United States Code (the “Bankruptcy Code”) and Rule 9019 of the Federal 

Rules of Bankruptcy Procedures (the “Bankruptcy Rules”), for entry of an order (the “Order”) (I) 

authorizing the Debtors to (A) enter into a Substation Agreement, dated March 10, 2004 (the 

“Substation Agreement”), with Cambridge Electric Light Company (“Cambridge Electric”), (B) 

grant an easement and transfer of title to the Substation Site (as defined in the Substation 

Agreement) to Cambridge Electric in connection with the Substation Agreement free and clear of 

certain liens, interests, claims and encumbrances, and (C) settle certain claims arising from that 

certain Interconnection Agreement, dated October 9, 2001 (the “Kendall IA”), and certain other 

matters, and (II) granting related relief; and upon the Court’s review of the Motion and having 
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heard statements in support of the relief requested herein at the hearing before the Court on April 

7, 2004 (the “Hearing”); and upon the Court’s determination that the legal and factual bases set 

forth in the Motion and at the Hearing establish just cause for the relief granted herein; and after 

due deliberation and sufficient cause appearing therefor; 

IT IS HEREBY FOUND AND DETERMINED THAT: 

A. The Court has jurisdiction to consider the Motion and the relief requested 

therein as it pertains to this Order pursuant to 28 U.S.C. §§ 157 and 1334. 

B. The findings and conclusions set forth herein constitute the Court’s findings 

of fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this 

proceeding pursuant to Bankruptcy Rule 9014.  To the extent that any of the following findings 

of fact constitute conclusions of law, they are adopted as such.  To the extent any of the 

following conclusions of law constitute findings of fact, they are adopted as such. 

C. As evidenced by the certification of service filed with the Court, and based 

on the representations of counsel at the Hearing, (A) proper, timely, adequate, and sufficient 

notice of the Motion has been provided in accordance with sections 105 and 363 of the 

Bankruptcy Code and Bankruptcy Rule 9019 by serving (i) all parties entitled to receive notice 

pursuant to the Court’s Order Granting Complex Chapter 11 Bankruptcy Case Treatment, dated 

July 16, 2003, (ii) counsel to Cambridge Electric; and (iii) all entities known to the Debtors and 

Cambridge Electric to have, or to have asserted, any and all liens, interests, claims and 

encumbrances on the Kendall Property (as defined below), (B) such notice was good and 

sufficient and appropriate under the particular circumstances, and (C) no other further notice of 

the Motion, this Order, the Substation Agreement or the Grant of Easement (as hereinafter 

defined) is required. 
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D. A reasonable opportunity to object or be heard with respect to the Motion 

and the relief requested therein and this Order has been afforded to all those parties listed in 

paragraph C above. 

E. Mirant Kendall LLC (“Mirant Kendall”), an indirect wholly owned 

subsidiary of Mirant, owns and operates an electric power and steam generating facility (the 

“Kendall Facility”) located at 265 First Street, Cambridge, Massachusetts (the “Kendall 

Property”).  The Kendall Property is currently encumbered by certain purported liens, interests, 

claims and encumbrances, including certain mechanics’ and construction liens asserted under the 

laws of the Commonwealth of Massachusetts. 

F. Pursuant to the Substation Agreement, a copy of which is annexed to the 

Motion as Exhibit “A,” Cambridge Electric intends to obtain permits to construct and operate a 

new electric distribution substation (the “East Cambridge Substation”) on a portion of the 

Kendall Property.  In furtherance of the construction of the East Cambridge Substation, and as 

provided under the Substation Agreement, Cambridge Electric requires a grant of an easement 

(the “Easement”) on the Kendall Property from the Debtors free and clear of liens, interests, 

claims and encumbrances other than the Permitted Encumbrances (as defined in the Substation 

Agreement).  The Easement will be granted pursuant to the Grant of Easement, attached hereto 

as Exhibit A. 

G. Sound business reasons exist for the grant of the Easement pursuant and 

subject to the Substation Agreement.  Entry into the Substation Agreement and consummation of 

the transactions contemplated thereby constitute the exercise by the Debtors of sound business 

judgment, and such acts are in the best interests of the Debtors, their estates and creditors.  The 

Debtors have articulated good and sufficient business reasons justifying the entry into the 
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Substation Agreement and granting of the Easement pursuant to sections 105 and 363 of the 

Bankruptcy Code. 

H. The Debtors have full corporate power and authority to execute the 

Substation Agreement and all other documents contemplated thereby.  No consents or approvals, 

other than those expressly provided for in the Substation Agreement are required for the Debtors 

to consummate such transactions. 

I. Approval of the Motion and consummation of the transactions 

contemplated thereby at this time are in the best interests of the Debtors, their creditors, their 

estates, and other parties in interest. 

J. The Debtors have demonstrated compelling circumstances and a good, 

sufficient, and sound business purpose and justification for the Motion prior to, and outside of, a 

plan of reorganization. 

K. The Substation Agreement was negotiated, proposed and entered into by 

the Debtors and Cambridge Electric without collusion, in good faith, and at arm’s length. 

L. The consideration provided by Cambridge Electric pursuant to the 

Substation Agreement: (i) is fair and reasonable and (ii) constitutes reasonably equivalent value 

and fair consideration under the Bankruptcy Code and under the laws of the United States, and 

any state, territory, or possession. 

M. Cambridge Electric has acted in good faith with respect to the entry into the 

Substation Agreement and is entitled to all of the protections afforded under section 363(m) of 

the Bankruptcy Code. 

N. Cambridge Electric is not an “insider” of any of the Debtors, as that term is 

defined in section 101 of the Bankruptcy Code. 
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O. All requirements of section 363(b) and (f) of the Bankruptcy Code and any 

other applicable law relating to the granting of the Easement have been satisfied.  Those parties 

asserting liens, interests, claims and encumbrances to the Substation Site who did not object to 

the grant of the Easement, or who have withdrawn their objections, are deemed to have 

consented pursuant to section 363(f)(2) of the Bankruptcy Code. 

  ACCORDINGLY, IT IS HEREBY ORDERED THAT: 

1. The Motion is granted. 

2. Capitalized terms not otherwise defined herein shall have the meanings ascribed 

to them in the Motion. 

3. The Debtors are authorized to enter into the Substation Agreement and documents 

ancillary thereto, and all of the terms and conditions thereof, including, but not limited to, 

instruments and documents to effectuate the granting of the Easement. 

4. Pursuant to Section 363 of the Bankruptcy Code and Bankruptcy Rule 9019, the 

Debtors are authorized to perform their obligations under and comply with the terms of the 

Substation Agreement and to settle and compromise the claims and disputes as set forth therein 

including, but not limited to, the agreement as to the Cure Amount, Linkage Payment and the 

netting and satisfaction of amounts owing by and between the Debtors and Cambridge Electric 

under the Kendall IA. 

5. Subject to the Debtors receipt of the Commitment Notice (as defined in the 

Substation Agreement), the Debtors are authorized to grant the Easement and transfer title to the 

Substation Site to Cambridge Electric as set forth in the Substation Agreement, free and clear of 

all liens, interests, claims and encumbrances, except for the Permitted Encumbrances (as defined 

in the Substation Agreement) and all such liens, interests, claims and encumbrances shall, subject 

to the rights and defenses of the Debtors, (a) attach to the proceeds derived by the Debtors from 
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the grant of the Easement and/or transfer of title to the Substation Site in order of their priority 

and with the same validity, force and effect that such liens, interests, claims and encumbrances 

have now against the Easement and/or Substation Site, as the case may be, and (b) except to the 

extent released or subordinated with respect to the Easement, remain attached to the Kendall 

Property in order of their priority and with the same validity, force and effect that such liens, 

interests, claims and encumbrances have now against the Kendall Property. 

6. The grant of the Easement to Cambridge Electric will be a legal, valid, and 

effective transfer of a real property interest by the Debtors and will, among other things, vest 

Cambridge Electric with certain rights and interests in the Kendall Property, as set forth in the 

Grant of Easement, and, except for the Permitted Encumbrances, such Easement shall be senior 

to any and all liens, claims, interests or encumbrances against the Kendall Property, including, 

but not limited to: (i) those that purport to give to any party a right or option to effect any 

forfeiture, modification, right of first refusal, or termination of the Debtors’ or Cambridge 

Electric’s interest in the Easement, or any similar rights; and (ii) (a) those arising under all 

mortgages, deeds of trust, security interests, conditional sale or other title retention agreements, 

pledges, liens, judgments, demands, encumbrances, rights of first refusal or charges of any kind 

or nature, if any, including, but not limited to, any restriction on the use, voting, transfer, receipt 

of income or other exercise of any attributes of ownership and (b) all debts arising in any way in 

connection with any agreements, acts, or failures to act, of any of the Debtors or any of the 

Debtors’ predecessors or affiliates, claims, obligations, liabilities, demands, guaranties, options, 

rights, contractual or other commitments, indemnities and indemnity obligations, restrictions, 

interests and matters of any kind and nature, whether known or unknown, contingent or 

otherwise, whether arising prior to or subsequent to the commencement of these bankruptcy 
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cases, and whether imposed by agreement, understanding, law, equity or otherwise. 

7. The transfer of title to the Substation Site will be a legal, valid, and effective 

transfer of a real property interest by the Debtors and will, among other things, vest Cambridge 

Electric with fee simple title to the Substation Site, as set forth in the Substation Agreement,  

which conveyance of title, except for the Permitted Encumbrances, shall be senior to any and all 

liens, claims, interests or encumbrances against the Kendall Property, including, but not limited 

to: (i) those that purport to give to any party a right or option to effect any forfeiture, 

modification, right of first refusal, or termination of the Debtors’ or Cambridge Electric’s interest 

in the Substation Site, or any similar rights; and (ii) (a) those arising under all mortgages, deeds 

of trust, security interests, conditional sale or other title retention agreements, pledges, liens, 

judgments, demands, encumbrances, rights of first refusal or charges of any kind or nature, if 

any, including, but not limited to, any restriction on the use, voting, transfer, receipt of income or 

other exercise of any attributes of ownership and (b) all debts arising in any way in connection 

with any agreements, acts, or failures to act, of any of the Debtors or any of the Debtors’ 

predecessors or affiliates, claims, obligations, liabilities, demands, guaranties, options, rights, 

contractual or other commitments, indemnities and indemnity obligations, restrictions, interests 

and matters of any kind and nature, whether known or unknown, contingent or otherwise, 

whether arising prior to or subsequent to the commencement of these bankruptcy cases, and 

whether imposed by agreement, understanding, law, equity or otherwise. 

8. The Debtors are authorized to execute and deliver, and empowered to perform 

under, consummate and implement, the Substation Agreement, together with all additional 

instruments and documents that the Debtors or Cambridge Electric deem necessary or 

appropriate to implement the Substation Agreement and effectuate the Grant of Easement and 
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the transfer of title to the Substation Site, and to take all further actions as may be requested by 

Cambridge Electric, or as may be necessary or appropriate to the performance of the obligations 

as contemplated by the Substation Agreement. 

9. Except for the Permitted Encumbrances, no person shall be granted or permitted 

to obtain by any order of this Court or otherwise a lien or interest that is equal or senior to the 

Easement granted or the title transferred to Cambridge Electric.  The Easement granted to 

Cambridge Electric shall be an exclusive, perpetual easement over the area referred to as the 

“Exclusive Area” and a non-exclusive perpetual easement over the area referred to as the “Non-

exclusive Area” (as such terms are defined in the Grant of Easement) for all purposes now or in 

the future useful or necessary for the construction, use and operation of the East Cambridge 

Substation.  Any transfer of title to the Substation Site to Cambridge Electric shall include only 

the property referred to as the “Exclusive Area”. 

10. Subject to the Debtors’ receipt of the Commitment Notice, this Order shall be 

sufficient and conclusive evidence of the priority, perfection and validity of the Easement in and 

upon the Kendall Property granted to Cambridge Electric as set forth herein without the necessity 

of filing, recording or serving any other documents which may otherwise be required under 

federal or state law in any jurisdiction or the taking of any other action to validate or perfect the 

Easement granted to Cambridge Electric in this Order.  Subject to the Debtors receipt of the 

Commitment Notice, Cambridge Electric may, in its sole discretion, file a certified copy of this 

Order, or the Easement or instruments evidencing the transfer of the Substation Site in any filing 

or recording office in any county or other jurisdiction in which the Debtors have an interest in 

real or personal property and, in such event, the subject filing or recording office is authorized to 

file or record such certified copy of this Order in accordance with applicable law. 
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11. Any person or entity that has filed financing statements, mortgages, mechanic’s 

liens, lis pendens, or other documents or agreements evidencing interests in the Kendall Property 

(other than the Permitted Encumbrances) shall deliver to the Debtors within thirty (30) days of 

notice of delivery by Cambridge Electric to the Debtors of the Commitment Notice, an 

agreement, in proper form for filing and executed by the appropriate parties, to subordinate to the 

Easement all interests which the person or entity has with respect to the Kendall Property.  In the 

event that a person or entity fails to deliver an agreement as set forth in the preceding sentence, 

the Debtors are hereby authorized to execute and file such statements, instruments, releases and 

other documents on behalf of the person or entity with respect to the Kendall Property.  

Cambridge Electric is hereby authorized to file, register, or otherwise record a certified copy of 

this Order, which shall constitute conclusive evidence of the subordination to the Easement of all 

interests in the Kendall Property of any kind or nature whatsoever (other than the Permitted 

Encumbrances). 

12. The terms and provisions of the Substation Agreement and this Order shall be 

binding in all respects upon, and shall inure to the benefit of, the Debtors, their estates, and their 

creditors, Cambridge Electric and its respective affiliates, successors, and assigns, and any 

affected third parties including, but not limited to, all persons asserting an interest in or liens or 

claims against, the Kendall Property, notwithstanding any subsequent appointment of any 

trustee(s) under any chapter of the Bankruptcy Code, as to which trustee(s) such terms and 

provisions likewise shall be binding. 

13. Cambridge Electric is hereby determined to be a good faith purchaser under 

section 363(m) of the Bankruptcy Code and is entitled to the protections afforded to a good faith 

purchaser. 
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14. The failure specifically to include any particular provisions of the Substation 

Agreement or related agreements in this Order shall not diminish or impair the effectiveness of 

such provisions, it being the intent of the Court that the Substation Agreement be authorized and 

approved in its entirety. 

15. The Substation Agreement and any related agreements, documents or other 

instruments may be modified, amended or supplemented by the parties thereto and in accordance 

with the terms thereof, without further order of the Court, provided that any such modification, 

amendment, or supplement does not have a material adverse effect on the Debtors’ estates. 

16. The automatic stay provisions of section 362 of the Bankruptcy Code are vacated 

and modified to the extent necessary to permit Cambridge Electric implement the terms of this 

Order. 

 

 

 

 

[remainder of page intentionally left blank]
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17. The provisions of this Order are non-severable and mutually dependent. 

Dated: Fort Worth, Texas 
 April __, 2004. 

      ______________________________________ 
      HONORABLE D. MICHAEL LYNN 
      UNITED STATES BANKRUPTCY JUDGE  

PREPARED BY: 
 
 Robin Phelan 
 State Bar No. 15903000 
 Judith Elkin 
 State Bar No. 06522200 
 HAYNES AND BOONE, LLP 
 901 Main Street 
 Suite 3100 
 Dallas, TX 75202 
 (214) 651-5000 
 
  -and- 
 
 Thomas E Lauria 
 State Bar No. 11998025 
 WHITE & CASE LLP 
 Wachovia Financial Center 
 200 South Biscayne Blvd. 
 Miami, Florida 33131 
 (305) 371-2700 

 


































