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UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF TEXAS 
FORT WORTH DIVISION 

 
IN RE § Chapter 11 
 § 
MIRANT CORPORATION, et al., § Case No. 03-46590-DML 
 § Jointly Administered 
 Debtors. § Hearing Date: 11/19/03 @ 10:30 a.m. 

 
SOUTHERN CALIFORNIA EDISON COMPANY'S MOTION FOR RELIEF FROM 

THE AUTOMATIC STAY AGAINST DEBTOR MIRANT CALIFORNIA, LLC 

NOTICE OF HEARING AND NOTICE PURSUANT TO L.B.R. 4001.1(b) 

A PRELIMINARY HEARING CONCERNING THIS MOTION WILL BE 
HELD ON NOVEMBER 19, 2003 AT 10:30 A.M. BEFORE THE 
HONORABLE DENNIS MICHAEL LYNN, UNITED STATES 
BANKRUPTCY COURT FOR THE NORTHERN DISTRICT OF TEXAS, 
501 W. TENTH STREET, FORT WORTH, TEXAS 76102. 

THE TRUSTEE (IF ONE HAS BEEN APPOINTED) OR THE DEBTOR 
SHALL FILE A RESPONSE TO ANY MOTION FOR RELIEF FROM 
THE AUTOMATIC STAY WITHIN 12 DAYS FROM THE SERVICE OF 
THE MOTION.1  THE DEBTOR'S RESPONSE SHALL INCLUDE A 
DETAILED AND COMPREHENSIVE STATEMENT AS TO HOW THE 
MOVANT CAN BE "ADEQUATELY PROTECTED" IF THE STAY IS TO 
BE CONTINUED.  IF THE DEBTOR DOES NOT FILE A RESPONSE AS 
REQUIRED, THE ALLEGATIONS IN THE CREDITOR'S MOTION FOR 
RELIEF FROM THE AUTOMATIC STAY SHALL BE DEEMED 
ADMITTED, UNLESS GOOD CAUSE IS SHOWN WHY THESE 
ALLEGATIONS SHOULD NOT BE DEEMED ADMITTED, AND AN 
ORDER GRANTING THE RELIEF SOUGHT MAY BE ENTERED BY 
DEFAULT. 

                                                 
1Under Bankruptcy Rule 9006(e) service by mail is complete upon mailing; under Bankruptcy Rule 9006(f), 3 days 
are added to the period for filing a response when notice of the period is served by mail. 
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Southern California Edison Company ("SCE") files this its Motion for Relief from the 

Automatic Stay Against Debtor Mirant California, LLC (the "Motion"), and in support thereof, 

respectfully represents as follows: 

Jurisdiction 

1. This Court has jurisdiction to hear this Motion pursuant to 28 U.S.C. §§ 157 and 

1334.  This matter is a core proceeding pursuant to 28 U.S.C. § 157(b). 

Factual Background 

A. The Debtor 

2. On July 14, 2003 (the "Petition Date"), Mirant California, LLC (the "Debtor") 

filed a voluntary petition for relief under Chapter 11 of the Bankruptcy Code.  The Debtor's 

bankruptcy case is jointly administered, along with approximately 75 other affiliated debtor 

estates, with the bankruptcy case filed by its parent, Mirant Corporation ("Mirant").   

3. Mirant and its direct and indirect subsidiaries comprise an energy concern that 

generates and sells electricity in North America, the Philippians and the Caribbean.  Through its 

direct and indirect subsidiaries, Mirant produces, sells and delivers energy products and services 

to utilities, municipal systems, aggregators, electric-cooperative utilities, producers, generators, 

marketers and large industrial customers.  Mirant's core business centers on the production and 

sale of electricity and electrical capacity.  Mirant currently owns or controls more than 21,800 

megawatts of electric generating capacity around the world, of which more than 18,000 

megawatts is located in the United States.  In 2002, Mirant produced 73 million megawatt-hours 

of electricity, sold 312 million megawatt-hours of electricity, and sold or marketed an aggregate 

average of 21 billion cubic feet per day of natural gas.  In North America alone, Mirant had 

rights to approximately 3.1 billion cubic feet per day of natural gas production, more than 2.1 



SOUTHERN CALIFORNIA EDISON COMPANY'S MOTION FOR RELIEF FROM THE AUTOMATIC STAY AGAINST DEBTOR 
MIRANT CALIFORNIA, LLC – Page 3 of 10  413718 v2 (50060.00002.000) 

 

billion cubic feet per day of natural gas transportation, and almost 13.4 billion cubic feet of 

natural gas storage as of December 31, 2002.  The Mirant debtors on a consolidated basis 

reported total assets exceeding $20.5 billion and total debts exceeding $11.4 billion on the 

Petition Date. 

4. According to Mirant:   

The importance of the Debtors' continued viability to the stability of this country's 
energy markets cannot be overstated.  The Debtors are among the world’s largest 
energy merchants.  If the Debtors were to cease or otherwise materially curtail 
their merchant energy activities, the availability of sufficient power or liquidity in 
certain energy markets would likely be distorted.  For example, the Debtors own, 
control and/or manage several generation "must run" power facilities in 
California.  The Debtors' inability to fuel or operate such facilities for any 
significant duration could result in blackouts or brownouts in San Francisco and 
other major cities.  Even worse, the Debtors' inability to continue at or near 
historic levels of operations could cause a domino effect within certain fragile 
energy markets, potentially triggering other financially-distressed energy 
merchants to fail.   
 

Bready Affidavit at ¶ 6. 
 

B. The Investigation 

5. On November 21, 2002, the California Public Utilities Commission (the 

"Commission") issued an Order Instituting Investigation (the "OII") initiating investigation 

number (I.) 02-11-040 to examine the past conduct of respondents Southern California Gas 

Company ("SoCalGas") and San Diego Gas & Electric ("SDG&E") as to Phase I, and 

respondents Southwest Gas, Pacific Gas and Electric Company ("PG&E") and SCE as to Phase 

II, with regard to gas price spikes2 at the California border from March 2000 through May 2001 

                                                 
2 According to Mirant, "[i]n the summer and fall of 2000, significant volatility existed in the California wholesale 
electricity markets.  This market volatility substantially impaired certain California utilities' abilities to meet 
obligations owing to many power generators, including the Debtors."  Ragan Affidavit at ¶ 21.  Further, as a result 
of such volatility, "Mirant is a named defendant in a number of lawsuits and the subject of a number of 
investigations arising out of the California utility crisis.  Specifically, investigations and litigation commenced by 
the Federal Energy Regulatory Commission (the "FERC"), the California Public Utilities Commission  (the 
"CPUC"), and various other public and private interests, have questioned the efficacy of the California power 
markets, have challenged the right of energy marketers, including certain of the Debtors, to receive and hold 
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(the "Investigation").  According to the OII, the respondents are required to present evidence and 

testimony regarding gas market activity that may have affected gas prices during the period 

March 2000 through May 2001, and to submit testimony explaining the reasons for the natural 

gas price spike during this period.  Bass Affidavit at ¶ 3.  A true and correct copy of the OII is 

attached to the Bass Affidavit as Exhibit 1. 

6. SCE is an "Interested Party" with respect to Phase I of the Investigation.  

Interested Parties routinely participate actively in discovery and presentation of evidence in 

Commission investigations.  Bass Affidavit at ¶ 4. 

7. In the OII, the Commission categorized the Investigation as "rate setting," and 

specified that there may be an adjudicatory phase if the Investigation revealed that statutory 

laws, or rules or orders of the Commission, have been violated.  Bass Affidavit at ¶ 5, Exhibit 1 

(OII) p. 2. 

8. The Commission has established February 25, 2004, as the deadline to serve 

discovery requests in connection with discovery as to Phase I of the Investigation.  Bass 

Affidavit at ¶ 6.  True and correct copies of the Scoping Memo and the Administrative Law 

Judge's Ruling Modifying Schedule for Phase I of I.02-11-040 setting forth the procedure to be 

used in connection with the Investigation are attached to the Bass Affidavit as Exhibits 2 and 3, 

respectively. 

9. Per the Scoping Memo, Phase I of the Investigation includes the following issues 

and sub-issues, and the respondents are required to address for each identified activity or factor, 

whether and, if so, how it occurred and with what effect. 

                                                                                                                                                             
payment for energy deliveries in late 2000 and early 2001, and have sought affirmative remedies against participants 
in the market, including the Debtors."  Ragan Affidavit at ¶ 22. 
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1. Did SoCalGas and/or SDG&E play a role in causing the increase in 
California border prices between March 2000 and May 2001 (the subject 
period)? 

a. Did loans by SoCalGas' Gas Acquisition Group to non-core 
customers with repayment due in the winter of 2000/2001 affect 
border prices during the subject period?  

b. Did the management of storage (injection/withdrawal) and/or 
associated storage services provided by SoCalGas' Gas Acquisition 
Group and/or SDG&E affect border prices during the subject 
period? 

c. Did SoCalGas and/or SDG&E report false trades and/or false 
prices to the trade press?  Did any such false reporting to the trade 
press affect border prices during the subject period? 

d. Did SoCalGas and/or SDG&E selectively report trades to the press 
in a way that would enhance any financial position they had in the 
market? 

e. Did the procurement behavior of SoCalGas and/or SDG&E affect 
border prices during the subject period? 

f. Were hedging activities by SoCalGas' Gas Acquisition Group 
during the subject period influenced by the group's loaning 
behavior? 

g. Did SoCalGas' Gas Acquisition Group benefit from higher border 
prices due to gas sales it made to third parties? 

h. Did any of SoCalGas' short-term or long-term capacity releases 
arranged during the subject period, including releases to entities 
serving markets outside of California, contribute to the high border 
prices or provide evidence of an intent to tighten interstate pipeline 
capacity to California? 

2. Did any of SoCalGas and SDG&E's affiliates or their parent company, 
Sempra, play a role in causing the increase in border prices?  Did concerns 
about affiliates or the parent's financial position cause SoCalGas and/or 
SDG&E to take actions that may have increased gas costs? 

a. Did any activities of Sempra's Energy Risk Management 
Department create an incentive for SoCalGas and/or SDG&E to 
act in a manner that affected border prices during the subject 
period? 
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b. Did Sempra Energy Trading (SET) take positions in the electric 
market that allowed it or any of its affiliates to unjustifiably benefit 
from increased border prices during the subject period? 

c. Did SET become aware of SoCalGas' gas hedging activities during 
the subject period?  If so, did SET use that knowledge to its 
benefit? 

d. Did SET report false trades and/or false prices to the trade press?  
Did any such false reporting to the trade press affect border prices 
during the subject period? 

 e. Did SoCalGas, SDG&E, and SET share information? 

3. What were the primary factors that caused the increase in border prices?  
In addition to the increase in gas costs caused by El Paso's actions, what 
other factors may have caused gas prices to increase to such high levels?  
Did recently acknowledged inaccurate reporting of gas price information 
to energy trade publications by energy trading companies have any effect 
on published index prices? 

a. Did El Paso's actions, specifically its withholding behavior, cause a 
change in the demand for the services (third party sales, loans, and 
storage) of SoCalGas' Gas Acquisition Group and Gas Operations 
Department during the subject period? 

b. Did any of the rules of SoCalGas' Gas Operations Department, 
e.g., imbalance rules and related penalties, affect border prices 
during the subject period? 

c. Did activities in the electric marketplace and electricity price 
increases affect border prices during the subject period? 

4. Did SoCalGas' and SDG&E's gas cost incentive mechanisms (GCIMs) 
create perverse incentives to increase or otherwise manipulate natural gas 
prices at the California border?  Did SoCalGas' Year 7 and Year 8 
operations under the GCIM enable it to exercise market power and/or 
anticompetitive behavior?  If so, should these incentive mechanisms be 
modified or eliminated to prevent such activity? 

Bass Affidavit at ¶ 7, Exhibit 2 (Scoping Memo) pp. 4-6. 

10. The Debtor is not the subject of the Investigation.  Bass Affidavit at ¶ 8. 

11. On May 12, 2003, attorneys for SCE sent their First Set of Data Requests to 

Mirant California, LLC (the "Data Request"), seeking information from the Debtor relating to the 
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Investigation.  The Data Request was sent without subpoena in the hope that the Debtor would 

respond voluntarily.  The Debtor failed or refused to respond to that Data Request.  Bass 

Affidavit at ¶ 9. 

12. On September 8, 2003, SCE caused to be served on the Custodian of Records for 

the Debtor a Subpoena Duces Tecum (the "Subpoena") requesting that it produce documents and 

records previously requested in the Data Request.  Bass Affidavit at ¶ 10.  A true and correct 

copy of the Subpoena including the Data Request is attached to the Bass Affidavit as Exhibit 4. 

13. On September 23, 2003, the Debtor served on the Commission and SCE its 

Objections of Mirant California, LLC to Subpoena Duces Tecum (the "Objection"), stating 

various objections and reasons why it would not produce documents responsive to the Subpoena.  

One of the objections raised by the Debtor was that the Subpoena violated the automatic stay in 

the Debtor's bankruptcy case.  Bass Affidavit at ¶ 12.  A true and correct copy of the Objection is 

attached to the Bass Affidavit as Exhibit 5.   

14. The Administrative Law Judge has approved a Proposed Protective Order for 

Investigation 02-11-040 (the "Protective Order") pursuant to which confidential material can be 

protected in the Investigation.  A Proposed Modified Protective Order containing amendments to 

ensure that confidential material produced by non-parties to this proceeding are fully protected 

has been submitted for approval and is scheduled to be decided upon on October 30, 2003.  Bass 

Affidavit at ¶ 13.  True and correct copies of the Protective Order and Proposed Modified 

Protective Order are attached to the Bass Affidavit as Exhibits 6 and 7, respectively. 

Relief Requested 

15. SCE files this its Motion seeking relief from the automatic stay for cause under 

Section 362(d)(1) of the Bankruptcy Code to permit it to obtain discovery from the Debtor in 
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connection with the Investigation, including, without limitation, the discovery sought in the 

Subpoena and related Data Request. 

16. Section 362(d)(1) authorizes a bankruptcy court to lift the automatic stay for 

cause.  Because Section 362 does not offer guidance as to what constitutes "cause," courts must 

determine whether cause exists on a case-by-case basis.  In re Reitnauer, 152 F.3d 341, 343 n. 4 

(5th  Cir. 1998). 

17. As set forth more fully in the Brief in Support of Southern California Edison 

Company's Motion for Relief from the Automatic Stay Against Debtor Mirant California, LLC 

(the "Brief") filed contemporaneously herewith and incorporated herein, cause exists to grant 

relief from the automatic stay in this case to permit SCE to obtain discovery from the Debtor in 

connection with the Investigation, including, without limitation, the discovery sought in the 

Subpoena and related Data Request, for three reasons.  First, discovery is sought in connection 

with the Investigation, which is an action or proceeding by a governmental unit to enforce such 

governmental unit's police or regulatory power which is exempt from the automatic stay pursuant 

to Section 362(b)(4) of the Bankruptcy Code.  Second, the discovery sought pertains to claims 

against non-debtor parties and is thus not covered by the automatic stay in the Debtor's 

bankruptcy case.  Third, failure to obtain the discovery sought would be prejudicial to the 

Commission's Investigation and the interests of the California public, while permitting SCE to 

obtain discovery from the Debtor in connection with the Investigation will not disrupt or imperil 

the reorganization process in these jointly administered bankruptcy cases. 

18. This Motion is supported by the Affidavit of Leon Bass, Jr. in Support of Motion 

for Relief from the Automatic Stay Against Debtor Mirant California, LLC (the "Bass Affidavit") 

and exhibits thereto, the Affidavit of Steven H. Levine in Support of Southern California Edison 
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Company's Motion for Relief from the Automatic Stay Against Debtor Mirant California, LLC 

(the "Levine Affidavit"), and the Brief filed contemporaneously herewith.  This Motion is also 

supported by the Affidavit of John W. Ragan in Support of Certain First Day Motions (the 

"Ragan Affidavit") and the Affidavit of Cameron Bready in Support of Debtors' Motion for 

Interim Order Authorizing the Debtors to (i) Comply with Terms of Prepetition Trading 

Contracts, (ii) Enter into Postpetition Trading Contracts in the Ordinary Course of Business, 

(iii) Provide Credit Support Relating to Both Pre- and Post-Petition Trading Contracts, and (iv) 

Setting a Final Hearing to Consider the Entry of a Final Order Affirming the Interim Order and 

Authorizing Assumption of PrePetition and Trading Contracts (the "Bready Affidavit"), 

previously filed by the Mirant debtors in these cases. 

WHEREFORE, SCE requests that the Court terminate the automatic stay to permit it to 

obtain discovery from the Debtor in connection with the Investigation, including, without 

limitation, the discovery sought in the Subpoena and Data Request, and grant SCE such other 

and further relief to which it is justly entitled. 
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 Respectfully submitted, 
 

KANE, RUSSELL, COLEMAN & LOGAN, P.C. 
 
 

By:/s/ George H. Barber  
Joseph M. Coleman  
State Bar No. 04566100 
Joseph H. Friedman 
State Bar No. 07468280 
George H. Barber 
State Bar No. 01705650 

 
1601 Elm Street 
3700 Thanksgiving Tower 
Dallas, Texas  75201 
(214) 777-4200 
(214) 777-4299 (Facsimile) 

 
ATTORNEYS FOR SOUTHERN 
CALIFORNIA EDISON COMPANY 

 
 

CERTIFICATE OF CONFERENCE 
 

 This is to certify that on October 24, 2003, I spoke with Judith Elkin, counsel for the 
Debtor, to discuss whether the relief sought in this Motion would be opposed.  She informed me 
that the Debtor did not consent to the relief requested at that time. 
 

    /s/    George H. Barber  
George H. Barber 

 
 
 

CERTIFICATE OF SERVICE 
 
 This is to certify that a true and correct copy of the above and foregoing Southern 
California Edison Company's Motion For Relief From The Automatic Stay Against Debtor 
Mirant California, LLC, was served via first class mail, postage prepaid, on the Service List 
attached hereto on the 30th day of October 2003. 
 

    /s/    George H. Barber  
George H. Barber 
































