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ATTORNEYS FOR THE DEBTORS AND DEBTORS-IN-POSSESSION 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

 )  
In re ) Chapter 11 Case 
 )  
MIRANT CORPORATION, et al., ) Case No. 03-46590 (DML) 
 ) Jointly Administered 
 Debtors. )  
 ) 

) 
Date and Time:  May 5, 2004 
 10:30 a.m. 

 
DEBTORS’ MOTION TO REJECT BOSQUE TOLLING AGREEMENT 

BETWEEN DEBTOR MIRANT AMERICAS ENERGY MARKETING LP AND  
DEBTOR MIRANT TEXAS, LLC  

 
TO THE HONORABLE D. MICHAEL LYNN, UNITED STATES BANKRUPTCY JUDGE: 

Mirant Americas Energy Marketing, LP (“MAEM”) files this Motion (the 

"Motion") pursuant to section 365(a) of title 11, United States Code (11 U.S.C. §§ 101 et seq., as 

amended) (the "Bankruptcy Code") for authority to reject that certain “Tolling Agreement” 

between MAEM and Mirant Texas, LLC (“Mirant Texas”), both of which are Debtors herein.  In 

support thereof, MAEM represents as follows: 
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I. JURISDICTION AND VENUE 

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.  MAEM respectfully highlights that 

the Tolling Agreement is not a contract over which the Federal Energy Regulatory Commission 

(“FERC”) has jurisdictional authority.  The Tolling Agreement involves the generation and sale 

of energy within the Electric Reliability Council of Texas  (“ERCOT”), which is located wholly 

within the State of Texas.  For that reason, the Tolling Agreement is subject to the jurisdiction of 

the Texas Public Utility Commission (“PUCT”) rather than FERC. Consequently, there are no 

jurisdictional impediments to granting the Motion. 

II. PROCEDURAL BACKGROUND 

2. The Cases.  On July 14, 2003 and various dates thereafter (collectively, 

the “Petition Date”), Mirant Corporation and 82 of its direct and indirect subsidiaries 

(collectively, the “Debtors”) filed voluntary chapter 11 petitions.  The Debtors manage and 

operate their businesses as debtors-in-possession pursuant to sections 1107 and 1108 of title 11 

of the United States Code (the “Bankruptcy Code”). 

3. The Cases are Jointly Administered.  This Court has entered orders 

approving the joint administration of the Debtors’ chapter 11 cases. 

4. The Committees.  Three official committees (collectively, the 

“Committees”) have been appointed by the Office of the United States Trustee for the Northern 

District of Texas in these administratively consolidated cases. 
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III. FACTUAL BACKGROUND  

5. Under the Bosque Tolling Agreement, a copy of which is attached hereto 

as Exhibit A,1 MAEM acquired “tolling rights” to two generating units (297 MW) located at the 

Bosque facility.  The Bosque plant and facility is owned by Mirant Texas, a Debtor herein.  

Generally, tolling rights provide an acquirer with rights to certain designated output generated by 

a facility in exchange for, among other things, certain fixed and variable payments.  In addition, 

the acquirer of tolling rights is responsible for providing all fuel necessary to operate the tolled 

portion of the facility. 

6. In 2003, MAEM paid Mirant Texas approximately $12.8 million in tolling 

payments for 297 MW of capacity at the Bosque facility pursuant to the Tolling Agreement.    

7. The Tolling Agreement expires June 30, 2005.   

8. MAEM has carefully analyzed the Bosque Tolling Agreement and 

determined that from May 2004 through June 30, 2005, the Bosque Tolling Agreement is 

approximately $10.6 million “out of the money” as to MAEM.  Thus, the contract is burdensome 

to the MAEM estate and should be rejected. 

9. The Tolling Agreement is an intercompany agreement between two 

Debtors.  The Debtors have previously indicated to the Committees and other interested parties 

that it was the Debtors’ intention to not reject intercompany agreements at this stage of the 

Bankruptcy case, but to resolve the intercompany issues in connection with a Plan of 

Reorganization.  However, in formulating their business plan, MAEM has determined that the 

economic impact of the Bosque Tolling Agreement is simply too significant to postpone the 

________________________ 
 

1   Not all parties were served with the Exhibit.  Any party may make a written request therefor directly to 
Debtors’ counsel.  
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decision (and continue the economic loss to MAEM) until Plan confirmation.  Indeed, to defer an 

issue of the magnitude represented by the Bosque Tolling Agreement to Plan confirmation would 

provide inaccurate and potentially misleading information to creditors reviewing the Debtors’ 

business plan.  Based upon the foregoing, in light of the duty to fully disclose material matters 

relating to reorganization, rejection of the Bosque Tolling Agreement at this time is necessary 

and appropriate.2  Indeed, the financial impact of such rejection has already been incorporated 

into the Debtors’ business plan.  Finally, there is currently no bar date for filing proofs of 

intercompany claims.  Accordingly, the rejection claim of Mirant Texas will not need to be filed 

at this time.  (The foregoing will also be clear in the order approving the Motion, if granted.) 

IV. RELIEF REQUESTED 

10. By this Motion, MAEM hereby seeks approval of the rejection of the 

Tolling Agreement under section 365 of the Bankruptcy Code.   

V.  BASIS FOR RELIEF 

11. Section 365(a) of the Bankruptcy Code provides that a debtor-in-

possession, “subject to the court’s approval, may assume or reject an executory contract of the 

debtor.”  11 U.S.C. § 365(a).  An executory contract is defined as one where material 

performance is due on both sides such that the failure of either party to complete performance 

would constitute a material breach of the contract excusing performance of the non-breaching 

party.  See In re Liljeberg Enterprises, Inc., 304 F.3d 410, 436 (5th Cir. 2002); In re Murexco 

Petroleum, Inc., 15 F.3d 60, 62-63 (5th Cir. 1994).   

________________________ 
 

2   The Debtors specifically highlight, however, that it is their intention to deal with other intercompany 
issues in connection with a Plan of reorganization.  Therefore, the relief requested in this Motion is a rare 
exception to the foregoing general rule. 
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12. The Tolling Agreement is an executory contract because it requires (i) 

Mirant Texas to operate the Bosque plant and sell the output therefrom to MAEM and (ii) 

MAEM to pay for such output.  Therefore, the Tolling Agreement is an executory contract that 

may be rejected under section 365 of the Bankruptcy Code.  See, e.g., In re El Paso Refinery, 

L.P., 220 B.R. 37, 39 n.1 (Bankr. W.D. Tex. 1998) (contract requiring debtor to provide jet fuel 

to government held to be executory); In re Cajun Power Cooperative, Inc., 230 B.R. 693, 702 

(Bankr. D. La. 1999) (supply contracts entered into by debtor electric cooperative held 

executory).   

Rejection Of the Tolling Agreement Is Within MAEM’s Business Judgment. 

13. As noted previously, rejection of an executory contract requires court 

approval.  A debtor’s decision to assume or reject will be approved, provided that it meets the 

“business judgment” test, pursuant to which rejection of an executory contract is appropriate if 

such rejection would benefit the estate.  See Richmond Leasing v. Capital Bank, N.A., 762 F.2d 

1303, 1309 (5th Cir. 1985); In re G.I. Indus., Inc., 204 F.3d 1276, 1282 (9th Cir. 2000) (“[A] 

bankruptcy court applies the business judgment rule to evaluate a trustee’s rejection decision...”); 

In re Food Barn Stores, Inc., 107 F.3d 558, 567 n. 16 (8th Cir. 1997) (debtor’s request to assume 

or reject contract should be approved where not manifestly unreasonable or made in bad faith).   

14. The “business judgment” test is satisfied where the assumption or 

rejection of an executory contract enhances the value of the estate.  See Richmond Leasing, 762 

F.2d at 1309.  Upon a finding that a debtor has exercised sound business judgment in 

determining whether to assume or reject an executory contract, a court should approve the 

decision pursuant to section 365(a) of the Bankruptcy Code.  See NLRB v. Bildisco & Bildisco, 

465 U.S. 513, 523 (1984).  “The fundamental purpose of reorganization is to prevent a debtor 
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from going into liquidation, with an attendant loss of jobs and possible misuse of economic 

resources.”  Bildisco, 465 U.S. at 528 (citing H.R.Rep. No. 95-595, p. 220 (1977)). 

15. MAEM has determined, in its reasonable business judgment, that the 

Tolling Agreement should be rejected because it is uneconomical and an impediment to ongoing 

business operations.  In this case, rejection of the Tolling Agreement is well within MAEM’s 

sound business judgment. 

16. As noted, the Tolling Agreement is significantly “out of the money” as to 

MAEM.  If the Motion is granted, a new agreement that reflects current market realities will be 

reached between MAEM and Mirant Texas.  Such an agreement would be substantially identical 

to similar form agreements whereby Mirant Texas would pay MAEM an allocated share of 

overhead costs, MAEM would administer contracts with third parties (e.g., conduct bidding and 

scheduling from the asset), and Mirant Texas would receive the net monetary benefits (i.e., the 

gross revenues from power sales less expenses/costs of fuel).  Thus, the energy generated by 

Mirant Texas will be sold and marketed by MAEM, albeit at more reasonable prices.   If the 

Motion is not granted the Tolling Agreement will result in significant ongoing losses to MAEM.   

17. MAEM’s reasonable business judgment is that rejection of the Tolling 

Agreement is necessary for the reasons stated herein. 

18. In discussing the propriety of the Motion with the Committees, the MAG 

Committee has indicated that the foregoing analysis is not appropriate.  Rather, the MAG 

Committee has asserted that in a “dual debtor” situation (i.e., both counterparties are debtors in 

bankruptcy), this Court must “balance the equities” and take into account the right of Mirant 

Texas to assume the Tolling Agreement.  The authority for such a proposition is scant and 

unpersuasive.  For example, in In re Midwest Polychem, Ltd., 61 B.R. 559 (Bankr. N.D. Ill. 
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1986), the Court denied a motion to reject a contract where the counter-party was a debtor in its 

own, separate bankruptcy case.  The court reasoned: 

Since the bankruptcy court is a court of equity, this court believes that it is 
appropriate to always consider the equities of the situation and measure the 
relative effects of rejection before granting approval.  Even in the application of 
the so-called “business judgment” test, other courts have recognized that the 
relative equities must come into play.  See In re Chi-Feng Hang, 23 B.R. 798, 801 
(9th Cir. 1982) [internal citation omitted].  The balancing of the equities is 
especially necessary where, in a case like the instant one, one Chapter 11 debtor 
formally requests rejection of an executory contract and another Chapter 11 
debtor effectively seeks assumption. 
 

Id. at 562 (emphasis added). 
 

19. Notably, however, the Court in Midwest Polychem stated that “this court 

need not choose between the “business judgment” test or the equity-balancing test for the result 

under either test is the same after considering the equities:  this court cannot approve Polychem’s 

rejection.”  Id. at 562.  The court denied the motion because the moving party’s intent in 

rejecting the contract was to avoid complying with a covenant not to compete.  The Court 

concluded that allowing the debtor “to reject this contract with the information before this court 

makes no business or equitable sense.”  Id.  at 563.  Thus, the business judgment rule was not 

satisfied.   

20. The Midwest Polychem case is therefore distinguishable because MAEM 

has satisfied the business judgment test for rejecting the Tolling Agreement.  There is no 

nefarious purpose or intent underlying the request, but rather, the Motion is filed to rid the 

MAEM estate of a burdensome contract.   

21. In another case, In re Sun City Investments, Inc., 89 B.R. 245 (Bankr. MD. 

Fla. 1988), the Court again refused to endorse the “balancing of the equities” test in a dual debtor 

situation.  Indeed, the Court in that case noted that “the effect of the rejection on the innocent 
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third-party or buyer is not an appropriate factor for the Court to consider.”  Id. at 249.  In that 

case, applying the business judgment rule, the Court denied the motion to reject an asset 

purchase agreement because the debtor “failed to produce any credible evidence that rejection 

would benefit the estate or result in a successful reorganization.”  Id.  The Sun City court noted 

that even if the “balancing of the equities” test applied, the equities favored denying the motion 

to reject because of the size of the counter-party’s rejection claim and the resulting termination 

of the counter-party’s successful business.  Id. 

22. As noted, MAEM does not believe that the “balancing of the equities” test 

applies as a general matter.  See, e.g., In re A.J. Lane & Co., 107 B.R. 435, 440-41 (Bankr. Mass. 

1989) (agreeing with weight of Code authority applying business judgment standard to rejection 

of executory contract under section 365[a], eschewing "balancing of the equities approach" or 

requirement that debtor show performance of contract would be burdensome); see also Lubrizol 

Enters., Inc. v. Richmond Metal Finishers, Inc., 756 F.2d 1043, 1046-47 (4th Cir. 1985), cert. 

denied sub nom. Lubrizol Enters., Inc. v. Canfield, 475 U.S. 1057 (1986) (debtor's decision to 

reject executory contract should "be accorded the deference mandated by the sound business 

judgment rule as generally applied by courts to discretionary actions or decisions of corporate 

directors," and approved unless "so manifestly unreasonable that it could not be based on sound 

business judgment, but only on bad faith, or whim or caprice"). 

23. MAEM also contends that the “balancing of the equities” test does not 

apply in this case.  However, if this Court were to “balance the equities,” the balance tips in 

favor of granting the Motion.  Initial analysis indicates that the MAEM estate will be subject to 

hundreds of millions of dollars of third party claims.  The third party claims against Mirant 

Texas are paltry by comparison.  Also, it is highly likely that the payout to Mirant Texas 
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creditors will be a significantly greater percentage than that made to MAEM creditors.  While 

there will likely be intercompany issues between Mirant Texas and MAEM, those will be 

resolved equitably in connection with a plan of reorganization.3  As noted previously, there is no 

bar date for intercompany claims.   

24. Moreover, rejection of the Tolling Agreement will not result in any job 

loss or the termination of the business operations of Mirant Texas.  An intercompany agreement, 

and possibly a new tolling agreement with a third party, will be executed and Mirant Texas will 

be paid for its generation at prices that are more akin to the market.  This point is important 

because rejection of the Tolling Agreement will not result in an unduly negative impact to 

Mirant Texas.  Rejection of the Tolling Agreement will simply reduce the above-market profit 

margin Mirant Texas currently enjoys under the Tolling Agreement.  The above-market position 

held by Mirant Texas is currently enjoyed at the expense of the MAEM estate.4  A new contract 

with market-based rate profit margins is most fair and equitable for both estates. 

25. Thus, assuming arguendo that the “balancing of the equities” test applies, 

the equities favor granting the Motion. 

________________________ 
 

3  The Order approving the Motion will contain language reasonably acceptable to the Committees to 
preserve their allocation arguments. 

4   In this regard, MAEM reserves all rights under Bankruptcy Code section 503 to seek reimbursement of 
postpetition payments made to Mirant Texas in excess of that to which Mirant Texas was entitled to under 
applicable bankruptcy law. 
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VI. CONCLUSION 

WHEREFORE, based upon the foregoing, MAEM requests that the Court grant 

the relief requested herein, and any other relief that is necessary and proper. 
 
Dated: April 12, 2004 

HAYNES AND BOONE, LLP 
901 Main Street 
Suite 3100 
Dallas, TX 75202 
(214) 651-5000 

By    Ian T. Peck     
 Robin Phelan 

State Bar No. 15903000 
Judith Elkin 
State Bar No. 06522200 
Ian T. Peck 
State Bar No. 24013306 
 
      -and- 

 
Thomas E Lauria 
TX State Bar No. 11998025 
Craig H. Averch 
TX State Bar No. 01451020 
WHITE & CASE LLP 
Wachovia Financial Center 
200 South Biscayne Blvd. 
Miami, Florida 33131 

 (305) 371-2700 
 
ATTORNEYS FOR THE DEBTORS AND 
DEBTORS-IN-POSSESSION 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that he provided a true and correct copy of the 
forgoing to Bankruptcy Services, LLC and directed them to effect service upon all persons on the 
Limited Service List (without exhibit) via U.S. mail, first class, and the addressees set forth below 
via U.S. mail, first class (with exhibit) on the 12th day of April 2004. 

Eric J. Taube 
Mark C. Taylor 
Hohmann, Taube & Summers, L.L.P. 
100 Congress Avenue 
Suite 1600 
Austin, TX 78701 
 
Howard L. Siegel 
Brown Rudnick Berlack Israels LLP 
City Place I, 185 Asylum Street 
Hartford, CT 06103-3401 
 
William R. Baldiga 
Brown Rudnick Berlack Israels LLP 
One Financial Center 
Boston, MA 02111 
 
Edward S. Weisfelner 
Leslie H. Scharf 
Brown Rudnick Berlack Israels LLP 
120 West 45th Street 
New York, NY 10036 
 
Paul N. Silverstein 
Andrews & Kurth, L.L.P. 
805 Third Avenue 
New York, NY 10022 
 
Jason S. Brookner 
Andrews & Kurth, L.L.P. 
1717 Main Street 
Suite 3700 
Dallas, TX 75201 

Deborah D. Williamson 
Thomas Rice 
Cox & Smith Incorporated 
112 East Pecan Street 
Suite 1800 
San Antonio, TX 78205-1505 
 
Bruce R. Zirinsky 
Gregory Petrick 
Angela Somers 
Cadwalader, Wickersham & Taft 
100 Maiden Lane 
New York, NY 10038 
 
Mark Thompson 
Simpson Thacher & Bartlett 
425 Lexington Avenue 
New York, NY 10017-3954 
 
Federal Energy Regulatory Commission 
Attn: Dennis Lane 
888 First Street, NE 
Washington, DC  20426 
 
ERCOT 
7620 MetroCenter Drive 
Austin, Texas 78744 
Attn:  Legal Department 
 
Public Utility Commission of Texas 
1701 N. Congress Avenue 
P.O. Box 13326 
Austin, Texas 78711-3326 
Attn:  Legal Department 
 

 
 
        Ian T. Peck     
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