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CO-COUNSEL TO THE OFFICIAL COMMITTEE OF  
UNSECURED CREDITORS OF MIRANT CORPORATION, ET AL. 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

 
In re: 
 
MIRANT CORPORATION, et al. 
 
                         Debtors. 
 

)
)
)
)
)
)
)
)

 
Chapter 11 
 
Case No. 03-46590-DML-11 
Jointly Administered 
 
 

 
APPLICATION FOR ENTRY OF AN ORDER PURSUANT TO 11 U.S.C. §§ 327(a) AND 

328(a) AND FED. R. BANKR. P. 2014 AUTHORIZING THE EMPLOYMENT AND 
RETENTION OF MILLER BUCKFIRE LEWIS YING & CO., LLC AS FINANCIAL 
ADVISOR AND INVESTMENT BANKER TO THE OFFICIAL COMMITTEE OF 

UNSECURED CREDITORS OF MIRANT CORPORATION ET AL. 
 
 

The Official Committee of Unsecured Creditors of Mirant Corporation, et al. 

(the “Committee”) hereby files this application (the “Application”) for entry of an Order 

authorizing the employment and retention of Miller Buckfire Lewis Ying & Co., LLC 
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(“MBLY”) as financial advisor and investment banker to the Committee, and respectfully 

represents: 

Background 

1. On July 14 and 15, 2003 (collectively, the “Petition Date”), Mirant 

Corporation and seventy four of its affiliates (collectively, the “Debtors”) filed voluntary 

petitions in this Court for relief under chapter 11 of title 11 of the United States Code, 11 

U.S.C. §§ 101-1330, as amended (the “Bankruptcy Code”).  The Debtors’ chapter 11 cases 

have been consolidated for procedural purposes and are being jointly administered. 

2. No request has been made for the appointment of a trustee or examiner 

in these cases.  

3. The Debtors have continued in possession of their respective properties 

and have continued to operate and manage their businesses as debtors in possession pursuant 

to sections 1107(a) and 1108 of the Bankruptcy Code.   

4. On July 25, 2003, the United States Trustee appointed the Committee 

pursuant to section 1102 of the Bankruptcy Code. 

5. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A).  Venue is 

proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.  

Relief Requested 

6. The Committee seeks to retain and employ MBLY as its financial 

advisor and investment banker in these chapter 11 cases, pursuant to sections 327(a) and 

328(a) of the Bankruptcy Code.  An engagement letter among the Committee, the Debtors and 

MBLY, dated as of August 5, 2003 (the “Engagement Letter”), is attached hereto as Exhibit A 
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and incorporated herein by reference.  The Engagement Letter describes (a) the various 

services that MBLY anticipates performing for the Committee in these chapter 11 cases and 

(b) the terms and conditions of MBLY’s proposed engagement by the Committee.  MBLY’s 

provision of services to the Committee is contingent upon this Court’s approval of the 

Engagement Letter’s terms and conditions.  The Committee now seeks authority to employ 

MBLY in these cases effective as of August 5, 2003, pursuant to the terms and subject to the 

conditions described below and in the Engagement Letter and pursuant to sections 327(a) and 

328(a) of the Bankruptcy Code. 

7. The Committee conducted two rounds of interviews with several 

investment banking candidates, in addition to receiving expressions of interest from several 

other professionals, and ultimately selected MBLY from a shortlist, which also included 

Jefferies & Co., Huron Consulting Group, Greenhill & Co. and Lazard Frères & Co. LLC. 

8. In selecting MBLY as the Committee's financial advisor and 

investment banker, the Committee determined that, in addition to being the best candidate, 

MBLY's proposed Fee Structure (as defined below) was not just competitive but favorable to 

the unsecured creditor body that the Committee represents. 

MBLY’s Qualifications 

9. MBLY commenced operating on July 16, 2002 as an independent firm 

providing strategic and financial advisory services in large-scale corporate restructuring 

transactions.  MBLY is owned and controlled by Henry S. Miller, Kenneth A. Buckfire and 

Martin F. Lewis (who are MBLY’s founders), David Y. Ying and by the employees of 

MBLY.  MBLY currently has approximately 38 employees, substantially all of who were 
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employees of the Financial Restructuring Group of Dresdner Kleinwort Wasserstein, Inc. 

(“DrKW”) prior to July 16, 2002. 

10. MBLY and its professionals have extensive experience in providing 

financial advisory and investment banking services to financially distressed companies and to 

creditors, equity constituencies and government agencies in reorganization proceedings and 

complex financial restructurings, both in and out of court.  For instance, MBLY’s 

professionals have provided financial advisory, investment banking and other services in 

connection with the restructuring of:  Acterna Corporation; AMF Bowling Worldwide, Inc.; 

Burlington Industries; Bruno’s Inc.; Cajun Electric Power Corporation; Cambridge Industries; 

Carmike Cinemas; Celotex Corporation; CenterPoint Energy, Inc.; CMS Energy Corporation; 

Criimi Mae, Inc.; CTC Communications; Dow Corning Corporation; Drypers, Inc.; Favorite 

Brands International Inc.; Focal Communications Corporation; FPA Medical Management; 

Grand Union Co.; Heartland Wireless; Huntsman Corporation; ICG Communications; ICO 

Global Communications, Ltd.; Kmart Corporation; Laidlaw, Inc.; Loewen Group; 

Montgomery Ward & Co.; Niagara Mohawk Power Corporation; Pacific Crossing Limited; 

Pathmark Stores, Inc.; PennCorp Financial Group, Inc.; Pioneer Companies; PSINet; Polaroid 

Corporation; Polymer Group, Inc.; Sunbeam Corporation; Trans World Airlines; US Office 

Products; and U.S. Generating Florida Partnership. 

11. The resources, capabilities and experience of MBLY are crucial to the 

Committee’s duties and activities.  An experienced financial advisor and investment banker, 

such as MBLY, fulfills a critical service that complements the services provided by the 

Committee’s other professionals.  MBLY’s primary services include valuation and debt 

capacity analysis, capital structure design, and plan formulation, evaluation and negotiation.  
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Broadly speaking, MBLY will concentrate its efforts on formulating alternatives, evaluating 

any plan of reorganization proposed by the Debtors or any party in interest, and assisting the 

Committee in its efforts with regard to a restructuring.  For these reasons, the Committee 

requires the services of capable and experienced financial advisors and investment bankers 

such as MBLY. 

Services to be Provided by MBLY 

12. The Committee anticipates that MBLY will render the following 

financial advisory and investment banking services pursuant to the Engagement Letter 

(collectively, the “Financial Advisory and Investment Banking Services”) and as requested by 

the Committee: 

a. to the extent it deems necessary, appropriate and feasible, MBLY will 
familiarize itself with the business, operations, properties, financial 
condition and prospects of the Company;  

 
b. MBLY will provide financial advice and assistance to the Committee in 

considering the alternatives available for a plan of reorganization for 
the Debtors, in evaluating any Plan that may be proposed by the 
Debtors or any other party in interest and the recoveries thereunder and 
to the extent the Committee is authorized to do so, in structuring, 
proposing and seeking confirmation of a Plan; 

 
c. if requested by the Committee, MBLY will assist the Committee and/or 

participate in negotiations with the Company and other entities or 
groups affected by the Plan; 

 
d. if requested by the Committee, MBLY will participate in hearings 

before the bankruptcy court with respect to the matters upon which 
MBLY has provided advice, including, as relevant, coordinating with 
the Committee’s counsel with respect to testimony  (including as to 
valuation) in connection therewith; and 

 
e. as soon as reasonably practicable, MBLY will deliver to the Committee 

a report summarizing MBLY’s preliminary observations and analyses. 
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13. The Committee has applied to retain two other financial professionals:  

Huron Consulting Group LLC for forensic purposes and Risk Capital Management Partners to 

analyze Mirant Americas Energy Marketing, L.P.'s trading business and risk management 

procedures.  These are limited purpose engagements that will not significantly overlap with 

MBLY's tasks.  The Committee will coordinate with MBLY and the Committee’s other 

retained professionals to ensure that the Financial Advisory and Investment Banking Services 

do not duplicate the services rendered by such other professionals. 

14. The Committee requires qualified professionals to render these 

essential professional services.  As noted above, MBLY has substantial expertise in all of 

these areas.  Accordingly, MBLY is well qualified to perform these services and assist the 

Committee in these chapter 11 cases. 

Payment of Fees and Expenses and Other Terms of the Engagement 

15. The Committee seeks approval of the Fee Structure pursuant to section 

328(a) of the Bankruptcy Code.  Section 328(a) provides, in relevant part, that a debtor “with 

the court’s approval, may employ or authorize the employment of a professional person under 

section 327 . . . on any reasonable terms and conditions of employment, including a retainer, 

on an hourly basis, or on a contingency fee basis.”  11 U.S.C. § 328(a). 

16. The Fee Structure appropriately reflects the nature of the services to be 

provided by MBLY and is consistent with the fee structures typically utilized by leading 

investment banks, which do not bill their clients on an hourly basis.   

17. The terms of MBLY’s proposed compensation are fully set forth in the 

Engagement Letter (the “Fee Structure”), and the Committee respectfully refers this Court to 

the Engagement Letter, which is attached hereto as Exhibit A, for a full recitation of its terms.  
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In summary, pursuant to the terms and conditions of the Engagement Letter and subject to this 

Court’s approval, MBLY will receive (i) a monthly fee of $150,000 and (ii) upon 

consummation of a Restructuring (as defined in the Engagement Letter), a Transaction Fee in 

the amount of $2,500,000.  MBLY also reserves the right to seek further compensation after 

confirmation of a Plan, based on, among other things, recoveries to the unsecured creditors to 

Mirant Corporation et al. and timing of the Debtors’ chapter 11 cases. 

18. At this time, it is not possible to estimate the number of months that 

will be required to perform the services contemplated by the Engagement Letter or the 

aggregate amount of the fees payable under the Engagement Letter.  Accordingly, it is not 

possible to estimate the total compensation to be paid to MBLY under the Engagement Letter. 

19. In addition to any fees payable to MBLY hereunder, and regardless of 

whether or not any transaction contemplated by the Engagement Letter is proposed or 

consummated, MBLY will be entitled to reimbursement on a monthly basis for travel costs 

and other reasonable out-of-pocket expenses, including all reasonable fees, disbursements and 

other charges of counsel retained by MBLY, incurred in connection with, or arising out of 

MBLY’s activities under or contemplated by MBLY’s engagement (the “Expenses”). 

20. The fees and expense reimbursement provisions described above are 

consistent with normal and customary billing practices for cases of this size and complexity 

which require the level and scope of services outlined.  MBLY and the Committee also 

believe that the foregoing compensation arrangements are both reasonable and market-based.   

21. As indicated in the affidavit of Kenneth A. Buckfire, submitted 

herewith (the “Buckfire Affidavit”), MBLY’s standard practice is to charge flat monthly fees 

plus a “transaction fee” that is payable upon consummation of a restructuring or other defined 
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transaction.  This is also the standard fee arrangement that is followed by other investment 

banking firms who provide restructuring services and is consistent with the fee arrangements 

that have been authorized in other chapter 11 cases in which MBLY and other leading 

investment banks have been retained.  A summary of recent chapter 11 investment banking 

fee arrangements that MBLY and other investment banks have entered into has been attached 

as Schedule 2 to the Buckfire Affidavit to demonstrate such customary practice.   

22. The Committee interviewed other potential financial advisors.  Most of 

those other candidates also sought payment of fixed monthly fees and transaction fees.  This 

is consistent with the Committee’s understanding of the relevant market.  MBLY’s fees were 

lower than the fees proposed by most of the other professionals that the Committee 

interviewed. 

23. MBLY will maintain records in support of any actual and necessary 

costs and expenses incurred in connection with the rendering of its services in these cases.  In 

addition, although MBLY does not charge for its services on an hourly basis, MBLY 

nevertheless will maintain contemporaneous records of time spent by its professionals in 

connection with the rendering of services for the Committee by category and nature of the 

services rendered, provided, however, that MBLY seeks approval to maintain time records in 

half-hour increments. 

24. As set forth in the Buckfire Affidavit, MBLY has not shared or agreed 

to share any of its compensation from the Debtors with any other person, other than as 

permitted by section 504 of the Bankruptcy Code. 
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Indemnification 

25. The Engagement Letter further provides that the Debtors will 

indemnify, hold harmless and defend MBLY and its affiliates and their respective directors, 

officers, members, managers, employees, agents and controlling persons and their respective 

successors and assigns (collectively, the “Indemnified Parties”) under certain circumstances, 

as described more specifically in the provisions (the “Indemnification Provisions”) that are 

attached to and made a part of the Engagement Letter. 

26. The Committee and MBLY believe that the Indemnification Provisions 

are customary and reasonable for financial advisory and investment banking engagements, 

both out-of-court and in chapter 11 proceedings.  See In re United Artists Theatre Co., 315 

F.3d 217 (3d Cir. 2003); In re Joan & David Halpern, Inc., 248 B.R. 43 (Bankr. S.D.N.Y. 

2000), aff’d, 2000 WL 1800690 (S.D.N.Y. Dec. 6, 2000); see also Buckfire Affidavit, ¶¶ 21-

28.   

27. Investment bankers seek indemnification for a variety of reasons.  First, 

as explained in the Buckfire Affidavit, MBLY intends to rely (and is entitled to rely) on the 

accuracy and completeness of the financial information and other information that is to be 

provided to MBLY by the Debtors and the Committee.  MBLY may also be involved in 

transactions in which the Debtors and/or the Committee direct that certain actions be taken.  It 

is appropriate that MBLY be protected from liabilities that are attributable to acts, omissions 

or misstatements by other parties.  MBLY therefore seeks indemnification for liabilities and 

losses that arise out of the inaccuracy of information provided by the Debtors and/or the 

Committee, or that otherwise are attributable to actions or omissions by the Debtors and the 

Committee.   
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28. Second, as explained in the Buckfire Affidavit, the performance of 

MBLY's responsibilities requires the exercise of professional judgments regarding difficult 

business and financial issues, as to which many persons may have diverse financial interests.  

For example, MBLY may be called upon to provide advice as to the value of various assets or 

the values of bids submitted for the purchase of the Debtors' assets.  MBLY seeks 

indemnification for such matters (excluding cases in which MBLY has acted with gross 

negligence or willful misconduct) in order to ensure that MBLY will be free to exercise its 

best professional judgment independently, and without fear of litigation from persons whose 

financial interests might be adversely affected by those judgments.  

29. The Committee believes that in this latter respect the proposed 

indemnification provisions also serve the interests of the Committee itself.  The Committee 

needs independent advice and assistance.  It would not serve the Committee’s interests if 

MBLY’s advice were to be constrained by fears that the “reasonableness” of its advice might 

be second-guessed in hindsight.   

30. The proposed indemnification is consistent with the indemnification 

that customarily is provided to directors and officers who make business judgments. The 

Model Business Corporation Act (which has been adopted, in substance, forty-eight states and 

in the District of Columbia and Puerto Rico) provides for the indemnification of corporate 

officers, directors and employees of a company so long as the person acted in good faith and 

in a manner he or she reasonably believed to be in or not opposed to the best interests of the 

corporation.  See 2 Model Business Corporation Act Annotated, Statutory Comparison, at 8-

324—8-326 (1998/99 supp.). 
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31. The proposed indemnification provisions are also consistent with the 

standards that normally govern trustees and Committees in chapter 11 cases.  See In re 

Chicago Pacific Corp., 773 F.2d 909, 915 (7th Cir. 1985) (bankruptcy trustee can be 

personally liable only “for a willful and deliberate violation of his fiduciary duties”); In re 

Hutchinson, 5 F.3d 750 (4th Cir. 1993) (collecting cases); 6 Collier on Bankruptcy §§ 

704.04[1], 721.05[2][b] (15th ed. 2001).  Members of Creditors’ Committees, and their 

professionals, also are protected from liability in the absence of gross negligence.  See In re 

PWS Holding Corp., 228 F.3d 224, 246 (3d Cir. 2000).  In fact, in PWS Holding the Court of 

Appeals for the Third Circuit held that professionals similarly should be protected from 

liability in the absence of gross negligence.  See 228 F.3d at 246.   

32. The proposed indemnification provisions also are consistent with the 

rules that courts have consistently applied in “business judgment” cases.  In those cases, 

courts consistently have found that a “negligence” standard is not useful in examining 

business decisions, because “inescapably there can be no available objective standard by 

which the correctness of every corporate decision may be measured, by the courts or 

otherwise.” Auerbach v. Bennett, 47 N.Y.2d 619, 629-31, 419 N.Y.S.2d 920, 926-27, 393 

N.E.2d 994, 1000-01 (1979).  Instead, matters involving business judgment and advice should 

not be subject to review for anything short of “gross negligence.”  See, e.g., Cede & Co., 634 

A.2d 345, 364 n. 31, 366-7 (confirming that under Delaware law liability for breach of a 

director’s duty of care should be predicated only on gross negligence); Smith v. Van Gorkom, 
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488 A.2d 858 (Del. 1982) (same).  This is true not only in Delaware1  but in other 

jurisdictions as well.2  

33. For these reasons, as indicated in the Buckfire Affidavit, 

indemnification agreements are common market practice, both inside and outside of 

bankruptcy cases and it is the standard practice of firms like MBLY to obtain indemnities of 

the kind sought by MBLY in the Engagement Letter.  See Buckfire Affidavit, at ¶¶ 21, 27-28; 

see also Arthur H. Rosenbloom & Arthur H. Aufses III, On Understanding Investment Banker 

Liability, 4 No. 4 INSIGHTS 3, 13 (1990) (“[L]iability is usually limited to losses sustained 

by the banker other than those judicially determined to have resulted from the banker’s gross 

negligence, bad faith or misconduct”); Daniel G. Berick, Engagement Letters for Investment 

Banking Services, 43 No. 2 PRAC. LAW. 77, 81, 85-86 (1997) (“[I]ndemnification will likely 

be limited only in respect of liabilities arising out of the investment bankers’ gross negligence, 

bad faith, willful misconduct or similar bad acts . . . .”).   

34. Indemnification provisions similar to the MBLY indemnification 

provisions have been approved in numerous other large Chapter 11 cases in other districts.  

                                                 
1      See Sinclair Oil Corp. v. Levien, Del.Supr., 280 A.2d 717, 722 (1971), rev’g, Del.Ch., 261 A.2d 

911 (1969) (“fraud or gross overreaching”); Getty Oil Co. v. Skelly Oil Co., Del.Supr., 267 A.2d 
883, 887 (1970), rev’g, Del.Ch., 255 A.2d 717 (1969) (“gross and palpable overreaching”); 
Warshaw v. Calhoun, Del.Supr., 221 A.2d 487, 492-93 (1966) (“bad faith ... or a gross abuse of 
discretion”); Moskowitz v. Bantrell, Del.Supr., 190 A.2d 749, 750 (1963) (“fraud or gross abuse of 
discretion”); Penn Mart Realty Co. v. Becker, Del.Ch., 298 A.2d 349, 351 (1972) (“directors may 
breach their fiduciary duty ... by being grossly negligent”); Kors v. Carey, Del.Ch., 158 A.2d 136, 
140 (1960) (“fraud, misconduct or abuse of discretion”); Allaun v. Consolidated Oil Co., Del.Ch., 
147 A. 257, 261 (1929) (“reckless indifference to or a deliberate disregard of the stockholders”); 
Smith v. Van Gorkom, 488 A.2d 858, 873 (Del.1985) (re-affirming Aronson). 

 
2      See, e.g., Litton Indus., Inc. v. Hoch, 996 F.2d 1225 (9th Cir. 1993); Campbell v. Potash Corp. of 

Saskatchewan, Inc., 238 F.3d 792, 800 (6th Cir. 2001); In re Nuveen Fund Litig., 1996 WL 328001 
at*3 (N.D. Ill. June 11, 1996); Gall v. Exxon Corp., 418 F. Supp. 508, 516 (S.D.N.Y. 1976) 
(grossly unsound); Whittaker Corp. v. Edgar, 535 F. Supp. 933, 950 (N.D. Ill. 1982) (gross abuse 
of discretion). 
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See, e.g., In re Comdisco, Inc., et al., Order docketed February 6, 2002, Case No. 01-24795 

(Bankr. N.D. Ill.); In re Circuit Systems, Inc., et al., Order dated September 27, 2000, Case 

No. 00 B 25916 (Bankr. N.D. Ill.); In re Covad Communications Group, Inc., et al., Order 

dated November 21, 2001, Case No. 01-10167 (Bankr. D. Del.); In re Rhythms 

NetConnections, Inc., et al., Order dated October 18, 2001, Case No. 01-14283 (Bankr. 

S.D.N.Y.); In re W.R. Grace & Co., et al., Order dated June 22, 2001, Case No. 01-01139 

(Bankr. D. Del.); In re United Artists Theatre Company, et al., Order dated November 14, 

2000, Case No. 00-03514 (Bankr. D. Del.). 

35. For the foregoing reasons, the Committee submits that the proposed 

indemnification provisions are appropriate and should be approved. 

Prepetition Payments 

36. MBLY has not received any payments for professional services 

rendered or to be rendered in contemplation or in connection with these cases. 

Disclosure Concerning Possible Conflicts of Interest 

37. To check and clear potential conflicts of interest in these cases, MBLY 

researched any relationships with the following entities (collectively, the “Interested Parties”):  

A. the Debtors and their affiliates; 

B. the Debtors’ projects, as provided by the Debtors; 

C. the Debtors’ directors and senior officers, as provided by the Debtors; 

D. the Debtors’ largest creditors, as provided by the Debtors; 

E. the professionals identified for employment in these chapter 11 cases, 
as provided by the Debtors; and 

F. to the extent not already included in the forgoing, other significant 
parties-in-interest, including parties to significant executory contracts 
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and participants in important business relationships, in each case as 
provided by the Debtors. 

The identities of the Interested Parties were provided to MBLY by the Debtors and are set 

forth on Schedule 2 to the Buckfire Affidavit.  To the extent that MBLY’s research of its 

relationships with the Interested Parties indicated that MBLY has been or currently is 

employed by any of these entities in matters unrelated to these chapter 11 cases, the identities 

of these entities are set forth on Schedule 3 to the Buckfire Affidavit. 

38. The Buckfire Affidavit is based on the lists provided by the Debtors 

and on a search conducted by MBLY.  MBLY will supplement its disclosures if and when any 

additional information comes to MBLY’s attention that requires disclosure. 

39. To the best of the Committee’s and MBLY’s knowledge, information 

and belief, other than in connection with these cases, MBLY has no connection with the 

Debtors, their creditors, the U.S. Trustee or any other party with an actual or potential interest 

in these chapter 11 cases or their respective attorneys or accountants, except as set forth in the 

Buckfire Affidavit. 

40. MBLY is not and has not been an investment banker for any 

outstanding securities of the Debtors and MBLY is not a creditor of the Debtors.   

41. To the best of the Committee’s knowledge, information and belief, 

MBLY neither holds nor represents any interest adverse to the Committee or the Debtors in 

the matters for which it is proposed to be retained.  Accordingly, the Committee believes that 

MBLY is a “disinterested person,” as defined in section 101(14) of the Bankruptcy Code and 

as required by section 327(a) of the Bankruptcy Code.   

42. The Committee’s knowledge, information and belief regarding the 

matters set forth herein are based, and made in reliance, upon the Buckfire Affidavit.  
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43. Based on the foregoing, the Committee submits that their employment 

of MBLY would be in the best interests of the Committee and the unsecured creditors in these 

cases. 

Notice 

44. Notice of this Application has been given to the Debtors, to the Office 

of the United States Trustee, and to all parties who have filed requests for such notice.  The 

Committee submits that no other or further notice need be provided. 

No Prior Request 

45. No prior application for the relief sought herein has been made to this 

or any other court. 

  WHEREFORE the Committee respectfully requests that this Court enter an 

order in the form attached hereto granting the relief requested herein, and such other and 

further relief as may be just. 
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Submitted the 11th day of September, 2003. 

ANDREWS KURTH L.L.P. 

By: /s/ Monica S. Blacker 
Paul N. Silverstein  
S.D.N.Y. Bar No. PS-5098 
450 Lexington Avenue 
New York, New York 10017 
Telephone:  (212) 850-2800 
Facsimile:   (212) 850-2929 
Email: paulsilverstein@andrewskurth.com 
 
Jason S. Brookner 
State Bar No. 24033684 
Monica S. Blacker 
State Bar No. 00796534 
1717 Main Street, Suite 3700 
Dallas, Texas 75201 
Telephone:  (214) 659-4400 
Facsimile:   (214) 659-4401 
Email: monicablacker@andrewskurth.com 
 
SIMPSON THACHER & BARTLETT 
LLP 
 Mark Thompson 
 S.D.N.Y. Bar No. MT-4187 
 Richard W. Douglas 
 S.D.N.Y. Bar No. RD-4158 
 Karen A. Alinauskas 
 S.D.N.Y. Bar No. KA-3433 
425 Lexington Avenue 
New York, New York 10017 
Telephone:  (212) 455-2000 
Facsimile:   (212) 455-2502 
Email: mthompson@stblaw.com 
       rdouglas@stblaw.com 
       kalinauskas@stblaw.com 

 
CO-COUNSEL FOR THE OFFICIAL 
COMMITTEE OF UNSECURED 
CREDITORS OF MIRANT 
CORPORATION 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on the 11th day of September, 2003, she caused a 
true and correct copy of the foregoing document to be served on the parties appearing on the 
Master Limited Service List via first class U.S. Mail, postage prepaid. 

 
 

/s/ Monica S. Blacker 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 

 
In re: 
 
MIRANT CORPORATION, et al. 
 
                         Debtors. 
 

) 
) 
) 
) 
) 
) 
) 
) 

 
Chapter 11 
 
Case No. 03-46590-DML-11 
Jointly Administered 
 
 
 

 
ORDER PURSUANT TO 11 U.S.C. §§ 327(a) AND 328(a) AND FED. R.  

BANKR. P. 2014 AUTHORIZING THE EMPLOYMENT AND RETENTION 
OF MILLER BUCKFIRE LEWIS YING & CO., LLC AS FINANCIAL ADVISOR 

AND INVESTMENT BANKER TO THE OFFICIAL COMMITTEE OF 
UNSECURED CREDITORS OF MIRANT CORPORATION ET AL. 

 
  Upon consideration of the Application (the “Application”) filed by Official 

Committee of Unsecured Creditors of Mirant Corporation, et al. (the “Committee”), seeking 

approval of an order pursuant to sections 327(a) and 328(a) of title l1 of the United States 

Code, 11 U.S.C. §§ 101 et seq. (the "Bankruptcy Code") and Rule 2014 of the Federal Rules 

of Bankruptcy Procedure (the "Bankruptcy Rules") authorizing the retention of Miller 

Buckfire Lewis Ying & Co., LLC ("MBLY") as financial advisor and investment banker to 

the Committee, effective as of August 5, 2003, as described in greater detail in the 

Application and the attached Affidavit of Kenneth A. Buckfire (the "MBLY Affidavit"); and 

it appearing that this Court has jurisdiction to consider the Application pursuant to 28 U.S.C. 

§§ 157 and 1334; and it appearing that venue of these cases and this Application in this 

district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and it appearing that this matter is a 

core proceeding pursuant to 28 U.S.C. § 157(b); and it appearing that notice of the 

Application has been given as provided in the Application; and upon the record herein and 



 

 

after due deliberation thereon; and capitalized terms used herein and not otherwise defined 

herein having the meanings set forth in the Application and the MBLY Affidavit; and good 

and sufficient cause appearing therefor, it is 

ORDERED that the Application be, and it hereby is, granted, and the Committee is 

hereby authorized to employ and retain MBLY as its financial advisor and investment banker 

to perform the services described in the Application, pursuant to sections 327(a) and 328(a) of 

the Bankruptcy Code and on the terms and conditions set forth in the Application and the 

Engagement Letter, effective as of August 5, 2003, on an interim basis; and it is further 

ORDERED that parties in interest shall have _____ days to file an objection to the 

permanent retention of MBLY.  If no objections are filed and received on or before 

_________, 2003, this Order shall become a final order without any further action or order of 

the Court; and it is further 

  ORDERED, that MBLY will file fee applications for interim and final 

allowance of compensation and reimbursement of expenses pursuant to the procedures set 

forth in §§ 330 and 331 of the Bankruptcy Code, any applicable Bankruptcy Rules, the 

applicable local bankruptcy rules, any orders of this Court, and any procedures as may be 

fixed by order of this Court; and it is further 

ORDERED, notwithstanding the prior paragraph, that the fees payable to 

MBLY pursuant to the Engagement Letter shall be subject to review only pursuant to the 

standards set forth in section 328(a) of the Bankruptcy Code and shall not be subject to the 

standard of review set forth in Section 330 of the Bankruptcy Code; and it is further 

ORDERED, notwithstanding anything to the contrary in the Bankruptcy Code, 

the Bankruptcy Rules, the Local Rules of this Court, any orders of this Court or any 



 

 

guidelines regarding submission and approval of fee applications, MBLY and its 

professionals (i) shall only be required to maintain contemporaneous time records for services 

rendered post-petition, in half-hour increments and (ii) shall not be required to provide or 

conform to any schedule of hourly rates; and it is further 

ORDERED that the Debtors shall indemnify MBLY in accordance with the 

Indemnification Provisions attached to the Engagement Letter, provided, however, that in no 

event shall MBLY or any other Indemnified Person be indemnified in the case of its own bad 

faith, self-dealing, breach of fiduciary duty (if any), gross negligence or willful misconduct; 

and it is further  

ORDERED that all requests of MBLY for indemnity payments pursuant to the 

Engagement Letter and during the period while the Debtors’ Chapter 11 cases are pending 

shall be made by means of an application (interim or final as the case may be) and shall be 

subject to review by the Court to ensure that payment of such indemnity conforms to the 

terms of the Engagement Letter and is reasonable based on the circumstances of the litigation 

or settlement in respect of which such indemnity is sought; and it is further 

ORDERED that in the event that MBLY or any other Indemnified Person 

seeks reimbursement for attorneys’ fees pursuant to the Engagement Letter and during the 

period while the Debtors’ Chapter 11 cases are pending, the invoices and supporting time 

records from such attorneys shall be included in the applications (both interim and final) for 

such reimbursement, and such invoices and time records shall be subject to the United States 

Trustee’s guidelines for compensation and reimbursement of expenses and the approval of the 

Bankruptcy Court under the standards of §§ 330 and 331 of the Bankruptcy Code without 

regard to whether such attorney has been retained under § 327 of the Bankruptcy Code and 



 

 

without regard to whether such attorneys’ services satisfy § 330(a)(3)(C) of the Bankruptcy 

Code; and it is further 

ORDERED, that to the extent that this Order is inconsistent with any prior 

order or the Engagement Letter, the terms of this Order shall govern. 

Dated:  September___, 2003  
 

____________________________________ 
UNITED STATES BANKRUPTCY JUDGE 
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Schedule 4 

Parties-in-Interest with Relationships to Miller Buckfire Lewis Ying & Co., LLC 
Unrelated to these Chapter 11 Cases 

1. Miller Buckfire Lewis Ying & Co., LLC (“MBLY”) or its predecessor, 

DrKW, has previously provided, financial advisory services to the following entities or their 

respective affiliates in the following matters that are unrelated to these chapter 11 cases: 

a. CSX Corporation, parent company of CSX Transportation Inc., in 
connection with the divestiture of its interest in American Commercial 
Lines LLC 

b. Certain parties-in-interest related to Niagara Mohawk Power 
Corporation’s 1998 recapitalization 

c. Pacific Gas & Electric Company, in its chapter 11 cases 

2. It is typical in its relationship with many of its clients and prospective 

clients that MBLY is readily available to provide advice and guidance in the ordinary course 

of business regarding prospective transactions.  MBLY will supplement its disclosure by 

further filings (or, if appropriate, in camera before the Court) if any such matters develop into 

the retention of MBLY by a party-in-interest in these chapter 11 cases.  At all times, however, 

MBLY will not act for a client in a matter related to the Debtors and these chapter 11 cases. 

3. Dresdner Bank and Dresdner Kleinwort Wasserstein (“DrKW”) are 

creditors of the Debtors and Dresdner Bank is a member of the Committee.  Prior to the 

formation of MBLY on July 16, 2002, substantially all of the professionals employed by 

MBLY worked in the financial restructuring group of DrKW.  Until March 12, 2003, DrKW 

and MBLY had a strategic relationship to provide financial advisory and investment banking 

services and an affiliate of DrKW held a non-voting minority profit interest in the parent of 

 
 



 

MBLY.  At present, MBLY and DrKW are working together on two financial advisory 

assignments that are unrelated to these chapter 11 cases.  
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