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ATTORNEYS FOR THE DEBTORS AND DEBTORS-IN-POSSESSION

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

FORT WORTH DIVISION
)
Inre ) Chapter 11 Case
)
MIRANT CORPORATION, et al., ) Case No. 03-46590 (DML)
) Jointly Administered
Debtors. )
)
)

AGREED ORDER CONCERNING MODIFICATION OF THE
AUTOMATIC STAY

Came on for consideration the “Motion For Approval Of Agreement Pursuant To
Rule 4001(d) Of Federal Rules Of Bankruptcy Procedure (the ‘“Motion”) filed by Mirant
Corporation (“Mirant”) and its affiliated debtors (collectively with Mirant, the “Debtors™), as
debtors and debtors-in-possession.” Based upon a review of the pleadings on file and
representations of counsel for the Debtors and Kern River Gas Transmission Company (“Kern

ver”), the Court makes the following findings of fact:

1. On July 14, 2003 and various dates thereafter (collectively, the “Petition

Date”), the Debtors filed voluntary chapter 11 petitions.
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2. On or about May 29, 2001, Kern River and debtor Mirant Americas
Energy Marketing, LP (“MAEM”) entered into a “Firm Transportation Service Agreement,”
bearing a contract No. 1712, which was subsequently amended on July 23, 2001 and again on

April 5, 2002 (as amended, the “Kemn River Agreement”).

3. Pursuant to the Kern River Agreement and to Kern River’s Federal Energy
Regulatory Commission Gas Tariff, MAEM posted a letter of credit to secure its obligations

under the Kemn River Agreement.

4. The letter of credit posted by MAEM was scheduled to expire during early
November of 2003. Pursuant to the terms of the letter of credit, Kemn River had the right to draw
thereon if MAEM failed to obtain an extension of the letter of credit. On October 30, 2003, Kern
River drew on the letter of credit. As the result of that draw, Kem River currently holds

$14,751,589 as cash security for the obligations of MAEM under the Kern River Agreement.

5. On December 18, 2003, the Kem River Agreement was deemed rejected
based on a motion filed by MAEM on December 4, 2003 for authority to reject to the Kern River

Agreement.

6. Kem River alleges that it has suffered damages far in excess of the cash
security deposit as the result of the MAEM’s rejection of the Kern River Agreement. On
January 13, 2004, Kern River filed a proof of claim against MAEM in the amount of
$210,210,543 based on the damages that Kern River alleges resulted from that rejection and
Kern River asserts that the cash security secures this claim." MAEM disputes the amount of
Kern River’s alleged claim and contends that Kern River’s damages are substantially less than

the $210,210,543 proof of claim filed by Kern River.2 MAEM does, however, acknowledge that

! On December 15, 2003, Kem River filed a proof of claim against MAEM for an unliquidated amount. The Debtors believe
that this proof of claim is amended and superceded by the proof of claim filed thereafter on January 13, 2004.

% For example, without limitation, the amount asserted in Kern River’s proof of claim does not (i) account for any mitigation of
its alleged damages; or (ii) discount its alleged rejection damages to reflect the present value of future payments.
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Kemn River’s actual damages as the result of the rejection of the Kem River Agreement exceed

the cash security deposit.>
7. Kern River has requested that MAEM stipulate to the application of the

cash security deposit to Kern River’s allowable claim, without prejudice to the rights of the
parties with respect to the total amount of Kern River’s claim.

8. The Debtors and Kern River have agreed to modify the automatic stay to
allow Kern River to take all necessary actions to apply the cash security deposit as described
herein.

9. Good, adequate, and sufficient cause has been shown to justify the
granting of the final relief herein, and the entry of this Order.

It is now therefore:

ORDERED that the automatic stay of section 362 of the Bankruptcy Code is
hereby lifted and modified solely to permit Kern River to immediately apply 100% of the cash
security deposit to its claim for damages arising from the rejection of Kern River Agreement; it
is further

ORDERED that this Order is without prejudice to, and the Debtors Teserve any
and all rights that it has to object, to the allowance of Kemn River’s proof of claim and to the

dollar amount of that proof of claim; and it is further

? Even under the most favorable mitigation and present value calculation.
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ORDERED that this Order is without prejudice to any other rights of the parties,
including without limitation the allowance of the balance of Kem River’s alleged claim and any
claims that the Debtors may have against Kern River, including without limitation any actions

arising under Chapter 5 of the Bankruptcy Code, or Kern River’s defenses thereto.

(UL ~

ONORAgLE D. MICHAEL
UNITED STATES BANKRUPTCY JUDGE

Dated: May>_-_,(2004

ACKNOWLEDGED AND AGREED ON BEHALF OF THEIR CLIENTS:

Dated: May Y , 2004 KERN RIVER GAS TRANSPORTATION COMPANY

CRE A Pt

By: Christine M. Pajak (Adrhitted in California)
STUTMAN, TREISTER & GLATT
PROFESSIONAL CORPORATION

Jeffrey C. Krause (Admitted in California)

1901 Avenue of the Stars, 12 Floor

Los Angeles, CA 90067

Telephone: (310) 228-5600

Facsimile: (310) 228-5788

Counsel for Kern River Gas Transmission Company

Michael R. Waller

LeBOUEF, LAMB, GREENE & MacRAE, L.L.P.
Michael R. Waller (State Bar No. 207830000)
1000 Main Street, Suite 2550

Houston, TX 77002

Telephone: (713) 287-2000

Facsimile: (713) 287-2100

KERN RIVER GAS TRANSMISSION COMPANY
Mark Moench (Admitted in Utah)

2755 East Cottonwood Parkway, Ste. 300

P.O. Box 71400

Salt Lake City, UT 84171-0400

Telephone: (801) 937-6059

Facsimile: (801) 937-6155
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Dated: May 4, 2004 MIRANT AMERICAS ENERGY MARKETING LP

By: Craig Averch

WHITE & CASE LLP \
633 West Fifth Street, Suite 1900

Los Angeles, CA 900710-2007

Telephone: (213) 620-7704

Facsimile: (213) 687-0758

Counsel for Mirant Americas Energy Marketing LP

"~

LOSANGELES 296959 (2K) -5-



	./25346.deleteme/bk0_o_0053k001.tif
	./25346.deleteme/bk0_o_0053k002.tif
	./25346.deleteme/bk0_o_0053k003.tif
	./25346.deleteme/bk0_o_0053k004.tif
	./25346.deleteme/bk0_o_0053k005.tif

